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2006 US. Dist. LEXIS 53785, * 

GLOBAL CROSSING ESTATE REPRESENTATIVE, Plaintiff, -v- GARY WINNICK, et al., 
Defendants 

04 Civ. 2558 (GEL) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 

2006 US.  Dist. LEXIS 53785 

August 3, 2006, Decided 

CASE SUMMARY 

PROCEDURAL POSTURE: Plaintiff, an estate representative for a bankrupt company, 
sued defendants, two groups of former shareholders of the bankrupt company, alleging 
(1) fraudulent transfer of assets under federal bankruptcy law and state debtor law, (2) 
violation of fiduciary duties owed to the company, and (-3) state law corporate waste. The 
shareholder groups each moved to dismiss the complaint for failure to state a claim. The 
representative contested the motions. 

OVERVIEW: The representative alleged that prior to the bankruptcy, the shareholders 
engaged in a campaign of insider selling and improper self-dealing that effectively drained 
the company. The court granted the motions in part. Many of the claims of fraudulent 
transfer of company property under 11 U.S.C.S. 66 544 and 550 were barred by the two- 
year limitations period, although claims against certain shareholders related back to the 
original filing date as they had notice that their conduct was in question. Also, certain 
avoidance claims could not be based on the company's interest in its stock. I n  addition, 
these bankruptcy law claims sufficiently identified a creditor, on whose behalf the claims 
were advanced, to preclude dismissal. The court dismissed most of the representative's 
claims for damages and equitable relief based on alleged breaches of fiduciary duties. I n  
particular, the representative did not have standing to assert these claims on behalf of the 
company's creditors. However, to the extent the representative could show that the 
shareholders' alleged control of the company rendered them insiders and fiduciaries, the 
representative could maintain breach of fiduciary claims. 

OUTCOME: The court dismissed the fraudulent transfer claims as to the first shareholder 
group, and as to the second shareholder group to the extent they related to a merger, a 
secondary offering, and avoidance of stock transfers. The court dismissed the forfeiture of 
compensation claim and the remaining claims to the extent they were based on duties 
owed the parent and related to certain agreements. The court denied dismissal in all other 
respects. 

CORE TERMS: stock, shareholder, fiduciary duty, designee, pari delicto, insider, fiduciary, 
insolvent, entity, limitations period, self-dealing, billion, statute of limitations, subsidiary, 
breach of fiduciary duty, summary judgment, discovery, predecessor, six-year, breaches of 
fiduciary duty, aiding and abetting, bankruptcy trustee, insider trading, sell stock, 
continuation, designated, tender offer, offering, buyout, merger 

LexisNexis(R) Headnotes + Hide Headnotes 
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Bankrwtcv Law > Case Administration > Examiners, Officers &Trustees > Transferee Liabilitv a 

Bankru~tcv Law > Qq&Administration > Examiners. Officers &Trustees > Voidable Transfers > 
F_enemlO.wwjew *d 

HN*&See 11 U.S.C.S. 5 544(b)(1). 

Civil Procedure > Judaments > Entrv of Judgments > Enforcement & Execution > Fraudulent Transfers @I 

HN3aSee N .Y. Debt. & Cred. Law 8 274. 

Civil Procedure > Judaments > Entrv of Judaments > Enforcement & Execution > Fraudulent ~ransferSQ 

HN4tSee N.Y. Debt, & Cred. Law 6 273. 

Bankru~tcv Law > W t l c e  & Proceedinas > Adversarv Proceedinas > Causes of Action 

Civil Procedure > Judaments > Entrv of Judaments > Enforcement & Exec;skJ:ion > Fraudulent Transfers a 
Governments > Leaislation > Statutes of Limitations > Time Limitations 

HN6AA six-year limitations period applies to state-law actions commenced under N.Y. 
Debt. & Cred. Law 55 273-74. More Like This Headnote 

Bankruotcv Law > Practice & Proceedinas > Adversarv Proceedinas > Causes of Action @ 

Governments > Leaislation > Statutes of Llmltatlons > Time Limitations %! 

Bankruotcv Law > Case Administration > Examiners. Offlcers &Trustees > Voidable Transfers > 
General Overview 

Bankruotcv Law > Practice & Proceedinas > Adversarv Proceedinas > Causes of Action. 

Governments > Leaislation > Statutes of Limitations > Time Limitations 

HN*&11 U.S.C.S. 8 546 is the only applicable limitations period for 11 U.S.C.S. 544 
claims, including claims arising under 5544(b). Under tj 544(b), the trustee (or 
debtor-in-possession) succeeds to a claim belonging to a creditor, not to the debtor. 
11 U.S.C.S. 6 544tb) provides that a trustee may avoid any transfer of an interest of 
the debtor in property that is voidable under applicable law by a creditor. But U 
U.S,C.S. 5 108(ah by its very terms, applies only where applicable non-bankruptcy 
law fixes a period within which the debtor may commence an action. The statute is 
explicit in that it applies to save and preserve a statute of limitations only where the 
cause of action sought to be asserted by the trustee is a claim that the debtor could 
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have brought, and thus, fl_I!_I!&C,s~~_54.6 provides the relevant statute of 
limitations and it is not extended by reference to 11 U.S.C.S. $ 108 
(a). More Like This Headnote ( She~ardize: Restrict Bv Headnote 

Civil Procedure > Pleadina & Practice > Pleadlnas > Amended Pleadinas > Relation Back 

HffgtSee Fed. R. Civ. P. 15(c)(3). 

Civil Procedure > Pleadina & Practice > Pleadinas > Amended Pleadinas > Relation Back a 
HNlo&The phrase "a mistake concerning the identity of the proper party" in Fed. R. Civ. P. 

,1_5(c). should clearly not be read to limit its usefulness to cases of misnomer. As 
long as the original complaint gives defendant adequate notice, an amendment 
relating back is proper even if it exposes defendants to greater 
damages. M o ~ e  L_lk.e-Ws ~ ~ ~ n o _ t e  

Bankru~tcv Law > Case Administration > Examiners. Officers &Trustees > Fraudulent Transfers > &&g %!! 

Civil Procedure > Pleadina & Practice > Defenses. Demurrers, & Obiections > Failures to State Claims 

H*11&It would be premature to dismiss an 11 U.S.C.S. 6 548(a?(l?(B) claim on the 
ground that the value transferred appears, in simple mathematical terms, to exceed 
that of the allegedly fraudulent transfers. The totality of the circumstances must be 
examined, and plaintiff has the right to offer evidence in an effort to show that, 
contrary to appearances, it did not receive "reasonably equivalent value in 
exchange for the transfer." More ~ i k  .ThiThisJ-ebdnofe 

> Examiners. Officers &Trustees > Voidable Transfers > 

HfflZA11 U.S.C.S. 6 544(b) gives a trustee the power to avoid transfers or obligations of a 
debtor that are avoidable by an actual, existing unsecured creditor under non- 
bankruptcy law. Thus, if there are no creditors against whom a transfer is voidable 
the trustee is powerless to act and the burden is on the trustee to demonstrate the 
existence of an actual creditor with a viable cause of action. A trustee must 
demonstrate that there existed an actual unsecured creditor at the time of the 
transfer whose shoes the trustee may step into so as to avoid the transfer under 
appllca ble state law. Mo~e-Uk_rkeThisHeadnote 

HN13;t;Under Fed. R. Civ. P. 8(al), a complaint must simply give defendant fair notice of 
what plaintiffs claim is and the grounds upon which it rests, This simplified notice 
pleading standard relies on liberal discovery rules and summary judgment motions 
to deflne disputed facts and issues and to dispose of un-meritorious claims. The 
provisions for discovery are so flexible and the provisions for pretrial procedure and 
summary judgment so effective, that attempted surprise in federal practice is 
aborted very easily, synthetic issues detected, and the gravamen of a dispute 
brought frankly into the open for the inspection of the court. M.o~e-Like.This-~eadn~o_tg 
Shemrdize: Restrict Bv Headnote 

r? Civil Procedure > Justiciabilitv > Standinq > General Overview b% 



Get a Document - by Party Name - global crossing estate representative Page 4 of 34 

Constitutional Law > The Judiciary > Case or Controver~y > Standina > General Overview 

HN14AA bankruptcy trustee lacks standing to assert creditors' claims unless specifically 
authorized by the Bankruptcy Code. More Like This Headnote 

HN15AA showing of damage to a corporation is unnecessary to assert a fiduciary duty 
claim, and in lieu of damages, defendants' profits arising from the breach can be 
disgorged to the corporation. The function of a fiduciary duty action is not merely to 
compensate plaintiff for wrongs committed by defendant but to prevent them, by 
removing from agents and trustees all inducement to attempt dealing for their own 
benefit in matters which they have undertaken for others, or to which their agency 
or trust relates. More Like This Headnote 

Business & Coroorate Law > Aaencv Relationshi~s > Causes of Action & Remedies > Breach of Fiduciary Dutv > 
General Overview @ 

HMG&Courts have held that the Wagoner and "in pari delicto" rules do not apply to claims 
against corporate insiders for breach of their fiduciary duties. The United States 
Court of Appeals for the Second Circuit has stated that a bankruptcy trustee, suing 
on behalf of a debtor under New York law, may pursue an action for breach of 
fiduciary duty against the debtor's fiduciaries. More Like This Headnote 

Businex& Cgrpocate Law > &&sIu&~!~~s > Liabilities3 Rlghts~~f.S_u~fc~~s_oc~s > . *. 

Successor Liabilitv 

HN17;fIt is the general rule that a corporation which acquires the assets of another is not 
liable for the torts of its predecessor. More Like This Headnote 

Business & Cor~orate Law > Mergers & Acouisitions > Liabilities & Rlohts of Successors > .Mxe Continuation @ 

HN18kThe "mere continuation'' doctrine applies only where one corporation survives the 
transaction and the predecessor corporation is extinguished. Where a predecessor 
has survived a transaction as a distinct, albeit meager, entity, the doctrine is 
in a p pl ica b 1 e. Mor_e_Ue~Th!s-Hea_c!_c!ne.Fe 

HN19kOrdinarily, under New York law, a claim for breach of fiduciary duty would be 
governed by a three-year limitations period if the action sought monetary relief but 
by a six-year period i f  the action sought equitable relief. More Like This Headnote I 
Shepardize~Restrict-By YHe&fla.3;g 

civil Procedure > Pleadina & Practice > Defenses, Demurrers. & Obiectiom > Failures to State Claims %! 

HN20kAt the pleadings stage, a court's function is not to evaluate the specific facts alleged 
to determine whether they are alone sufficient to support judgment for plaintiff; it is 
only to determine whether the complaint provides defendant with fair notice of what 
plaintiffs claims are, the grounds upon which they rely, and makes it plausible that 
plaintiff will develop, through discovery, a factual record that could support 
relief. More Like This Headnote 
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Civil Procedure > Pleadina & Practice > Pleadings > Complaints > Reaulrements 

HNzl$The Federal Rules of Civil Procedure do not require a claimant to set out in detail 
the facts upon which he bases his claim. To the contrary, all the rules require is "a 
short and plain statement o f  a claim" that will give defendant fair notice of what 
plaintiff's claim is and the grounds upon which it rests. Such simplified "notice 
pleading" is made possible by the liberal opportunity for discovery and the other 
pretrial procedures established by the rules to disclose more precisely the basis of 
both claim and defense and to  define more narrowly the disputed facts and issues. 
The Federal Rules reject the approach that pleading is a game of skill in which one 
misstep by counsel may be decisive to the outcome and accept the principle that 
the purpose of pleading is to facilitate a proper decision on the 
merits. More Llke This Headnote 

Civil Procedure > Pleadina & Practice > Defenses, Demurrers, & Obiections > Failures to State Claims @ 
HN22f A court may dismiss a complaint only If it is clear that no relief could be granted 

under any set o f  facts that could be proved consistent with the allegations. The 
question is whether it is plausible that plaintiffs could develop some set o f  facts that 
would pass muster. More Like This Headnote 

HN23AThe notion that a stockholder could become a fiduciary by attribution (analogous to 
the result under the tort  law doctrine of respondeat superior) would work an 
unprecedented, revolutionary change in the law, and would give investors in a 
corporation reason for second thoughts about seeking representation on a 
corporation's board of directors. More Like This Headnote 

Business & Cor~orate Law > Coroorations > Shareholders > Shareholder Dutles & Liabilities > Controllinq 

Shareholders > Fiduciary Res~onsibilities 

Business & Corporate Law > Corporations > Shareholders > Shareholder Duties & Liabilities > Personal Liabilitv 

HN24&Shareholders1 control or  influence over a board's designees may serve as evidence 
of their control over the corporation itself. More Llke This Headnote 

Torts > Procedure > MultiDle Defendants > Concerted Action > Civil Aidlna &Abetting 

HN25ANew York law recognizes that a third party may be held liable as a principal for a 
fiduciary's breach of its duties under an "aiding and abetting" or "participation" 
theory. More Like This Headnote 

COUNSEL: [*l] Andrew 3. Entwistle, Entwistle & Cappucci LLP, New York, NY (Harold F. 
McGuire, Jr., Arthur V. Nealon, and Helen Chung, Entwistle & Capucci LLP; Peter 
Morgenstern, Bragar Wexler Eagel & Morgenstern, LLP, New York, NY, on the brief), for 
plaintiff. 

Gary 0. Ravert, McDermott Will & Emery LLP, New York, NY (David C. Christian, McDermott 
Will & Emery, Chicago, IL; Gary M. Elden, Philip C. Stahl, George R. Dougherty, and Maile H. 
Solis, Grippo & Elden LLC, Chicago, IL, on the brief), for defendant Continental Casualty Co. 
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Anthony J. Trenga, Miller & Chevalier Chartered (Mark J. Rochon and Brian A. Hill, on the 
brief), for defendants ULUCO Inc. and MRCo. Inc. 

Robert J. Ward, Mayer, Brown, Rowe & Maw LLP, New York, NY (Beth Ann Schultz, Mayer, 
Brown, Rowe & Maw LLP, on the brief), for defendants Canadian Imperial Bank of Commerce 
("CIBC"), CIBC Wood Gundy, CIBC Oppenheimer, and CIBC World Markets. 

,UD,G,E,§; GERARD E. LYNCH, United States District Judge. 

OPINION BY: GERARD E. LYNCH 

OPINION: OPINION AND ORDER 

GERARD E. LYNCH, District Judge: 

The Global Crossing Ltd. Estate Representative ("Estate Representative") filed this action on 
behalf of now-bankrupt Global Crossing ("GC") [*2] against (1) Canadian Imperial Bank of 
Commerce ("CIBC"), CIBC Wood Gundy Capital (SFC) Inc. ("CIBC Wood Gundy"), CIBC 
Oppenheimer Corp. ("CIBC Oppenheimer"), and CIBC World Markets Corp. ("CIBC World 
Markets"); (2) ULLICO, Inc. ("ULLICO") and MRCo., Inc. ("MRCo."); and (3) Continental 
Casualty Company ("CCC"). It is alleged that prior to GC's bankruptcy, the defendants -- who 
held GC stock, designated members to GC's board of directors, and/or provided certain 
financial services to GC -- engaged in a multiyear campaign of insider selling of GC shares 
and improper self-dealing transactions that, among other things, drained GC of capital, 
leaving its creditors holding the bag. On the basis of this alleged conduct, the Consolidated 
Amended Complaint ("Compl." or "complaint") n l  advances three sets of claims: claims 
arising under federal bankruptcy law and state debtor law seeking a return of funds and 
property allegedly fraudulently transferred to defendants (Count 1); claims alleging that 
defendants, either directly or through the conduct of their board designees, violated (or aided 
and abetted violations of) fiduciary duties owed to GC, and seeking various forms of legal and 
equitable [*3] relief (Count 2-7); and a "corporate waste" claim arising under New York 
statutory law (Count 4). Defendants have now moved to dismiss the complaint under Fed. R. 
Civ." P,12[b)(6]. For the following reasons, defendants' motions will be granted in part and 
denied in part. 

n l  On January 27, 2004, the Estate Representative commenced an adversary proceeding in 
the bankruptcy court against, inter alia, CIBC and the ULLICO defendants. This Court 
withdrew the bankruptcy reference as to that proceeding (and subsequently, on June 3, 
2005, the Estate Representative amended the complaint). On May 19, 2005, the Estate 
Representative commenced a separate adversary proceeding against CCC, CIBC Wood 
Gundy, CIBC Oppenheimer, and CIBC World Markets. On July 26, 2005, this Court withdrew 
the reference as to the May 19 proceeding; consolidated the January 27 and May 19 
proceedings; and permitted the Estate Representative to file a consolidated amended 
complaint, which was subsequently filed. (PI. Mem. 1 n.2.) 

BACKGROUND 

I. The Parties 

http://www.lexis.com/research/retrieve?~m41683f00cd74d9f64d432a2806ebleae&csvc= ... 1/19/2007 
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The plaintiff in this case is the GC Estate Representative, which was formed in the course of 
the bankruptcy proceedings of GC and numerous related entities (which commenced in 
2002). (Compl. P9.) The Estate Representative -- consisting of five individuals -- was 
constituted to pursue claims belonging to the GC debtors for the benefit of their creditors, 
whose $ 6.2 billion in allowed claims "remain largely unsatisfied." (Id. PP13-18.) 

The defendants are former GC shareholders. The CIBC defendants -- consisting of CIBC, a 
Canadian chartered bank, and various subsidiaries it "owned," "operated through," and 
"controlled" (id. P19) -- were original GC investors who acquired over 48 million shares of GC 
stock as well as the right to name five members of the GC board, which during the relevant 
period had thirteen or more members. n2 (Id.) During the relevant period, it is alleged that 
the CIBC defendants sold over 28 million shares of GC stock for in excess of $ 2.4 billion. 
(Id .) I n  addition, they "provided commercial and investment banking services, underwriting 
services, and advisory services" to GC, (Id.) 

n2 See Compl. PPl30-33 (noting GC's predecessor, GT Parent Holdings, LDC, had 13 board 
members; those directors subsequently became GC directors); Rodriguez Aff., Ex, A., 
Prospectus for 21,000,000 Shares of Global Crossing Ltd, Common Stock dated August 13, 
1998 ("Prospectus"), at  55 (noting CG had sixteen board members as of August 1998); I n  re 
Global Crossins, Ltd. Sec. Litiq., 2005 U.S. Dist. LEXIS 26942, No. 02 Civ. 910, 2005 WL 
2990646, at *I n.3 (S.D.N.Y. Nov. 7, 2005) (noting GC IO-K's indicate seventeen members 
as of December 1998 and twenty members as of December 1999). 

The ULLICO defendants -- defendant ULLICO, a Washington D.C.-based financial services 
company, and its wholly-owned subsidiary MRCo. -- are also GC stockholders and had one 
seat on the GC board. (Id. PP20-22.) The complaint alleges that the ULLICO defendants 
made over $ 200 million in two stock sales during the relevant period. (Id.) CCC, a wholly 
owned subsidiary of CNA Financial Corp. (which is in turn 85% owned by the Loews 
Corporation), was also a GC shareholder with one seat on the board, and is alleged to have 
made over $ 1.7 billion in stock sales during the relevant period. (Id. P23.) 

11. Factual Summary 

The complex allegations of the complaint are summarized in plaintiff's opposition 
memorandum: I n  1997, defendants invested in a company named GT Parent Holdings, LDC 
("GT Parent"), and obtained seats on GT Parent's 13-member board (5 for the CIBC 
defendants, 1 for the ULLICO defendants, I for CCC). (PI. Mem. 2-3.) From 1997 to early 
1998, GT Parent, through its subsidiaries, began to develop the Global Crossing fiber optic 
cable network, (id.), and in March 1998, GT Parent formed GC "to assume all its functions 
and assets." (Id. 3.) The GT Parent [ *6 ]  directors became GC directors, and the GT Parent 
shareholders, with the exception of the CIBC defendants, exchanged their GT Parent shares 
for GC shares. (Id.) The CIBC defendants became the sole owner of GT Parent, which itself 
held 26.5% of GC's stock: in effect, the CIBC defendants used GT Parent as an intermediary 
to hold its GC stock, and the complaint alleges that, in fact, GT Parent had no function other 
than that. (PI. Mem. 3; Compl. P148.) 

I n  August 1998, just before GC's IPO, GC issued 7 million restricted shares to various 
managers, the CIBC defendants, and the ULLICO defendants. That stock was issued to buy 
out rights which early GT Parent investors had secured under so-called "Advisory Service 
Agreements," which plaintiff claims were "vehicles under which these insider n3 
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shareholders, acting through their designees on the GT Parent board of directors," obtained 
the right to a share of a small percentage (2%) of GC's revenues over a 25-year period. (PI. 
Mem. 3-4.) Plaintiff attacks both the issuance of the ASAs by GT Parent, and the buyout of 
those agreements by GC, among other transactions, "as voidable transfers spawned by 
directorial breaches of fiduciary duty [*7] to [GC] and its creditors." (Id.) Upon completion 
of GC's IPO a few days later, plaintiff claims that corporate insiders, including defendants, 
were left with 88% of GC's 201.9 million outstanding shares, with the CIBC defendants 
holding 48.5 million, CCC holding 21.3 million, and the ULLICO defendants holding 16.9 
million. (Id. 4.) 

n3 Other than the CIBC defendants, the ULLICO defendants, CCC, and their respective board 
designees, the "insiders" referred to by the complaint include Gary Winnick, founder of GC, 
member of the GC board, and principal of Pacific Capital Group, Inc. ("PGC"), PGC itself, and 
certain related entities and individuals. Plaintiff has settled any potential claims against these 
entities and individuals. (PI. Mem. 2 n.3.) 

During this time, plaintiff claims that GC's revenue, and thus its stock price, became 
progressively (artificially) inflated due to accounting improprieties at GC concerning sales and 
swaps of internet bandwidth (which the Court has previously discussed at length [*8] n4). 
The complaint alleges that defendants, who along with other corporate insiders controlled the 
GC board, were well aware of GC's misstated financials and exploited GC's inflated stock 
price in a series of self-dealing stock transactions. (Compl. PP2-5, 54.) For instance, plaintiff 
claims that in May 1999, the insider-controlled board approved a merger with US West that 
included a tender offer to GC's shareholders at a premium over the stock's all-time high . 
trading price, the principal benefit going to the insiders since they held most of GC's 
outstanding stock. Plaintiff claims that defendants themselves realized nearly $ 1 billion on 
this transaction. Plaintiff claims that the deal could, and should, have been structured so that 
the principal benefit of the takeover would go to the corporate treasury, as opposed to the 
shareholders, especially considering the high amount of debt -- over $ 3.6 billion -- that GC 
was incurring at the time, (PI. Mem. 6-7.) Further, when Qwest Communications entered the 
picture with an alternative merger proposal that US West was legally required to consider, 
and ultimately did take, the GC board passed up an opportunity to terminate the US West 
merger [*9] agreement early and secure an $ 850 million breakup fee for GC, and instead 
negotiated a deal with US West and Qwest whereby the tender offer still went through, and 
the breakup fee was reduced from $ 850 million to $ 210 million. (Id. 7-8.) The complaint 
"seeks to hold the defendants responsible for the actions of the designated board members 
which enabled [defendants] to benefit enormously from the tender offer while leaving [GC] 
broke." (Id.) 

The complaint alleges that defendants engaged in similar self-dealing transactions, such as 
negotiating with (a then-insolvent) GC an agreement whereby defendants could sell their 
restricted shares to the public, The CIBC and ULLICO defendants thereafter did just that, 
participating in a secondary offering of GC stock that took place in April 2000, and in which 
the insiders and GC each sold about half of the stock being tendered. Once again, plaintiff 
claims that had GC sold more stock in that offering, it could have raised more funds for its 
beleaguered corporate treasury. (Id. 8.) All in all, the complaint alleges that the CIBC 
defendants realized $ 2.4 billion on its stock sales during the relevant period, CCC realized 
over [*lo] $ 1.7 billion, and the ULLICO defendants realized over $ 200 million. 

Defendants' GC board designees resigned at various times between September 1999 and 
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March 2001, and in January 2002, GC (and various subsidiaries) filed for Chapter I1  
bankruptcy relief. (Id. 10.) 

111. The Claims 

The legal theory of the complaint is threefold: First, plaintiff claims that the stock acquired 
under the ASA and buyout agreements, the sales of GC stock from 1998-2000, and also 
certain financial services fees paid to the CIBC defendants, constituted fraudulent transfers 
under the federal Bankruptcy Code, ,~..~.-._LI_LS,C,-.§§-...544 and 55Q, and the New York Debtor and 
Creditor Law ("DCL") hG 270-81, in that the stock, "opportunities" to sell stock, and service 
fees were acquired in exchange for inadequate consideration, and at a time when GC was 
"insolvent or was left, as a result of the transfers, with unreasonably small capital." (Count 1, 
Compl. PP242-46.) The twenty or so transfers at issue are listed at paragraph 243 of the 
complaint. Second, the complaint alleges that defendants, either directly or through the 
participation of their designees on GC's [*Ill board, owed fiduciary duties to GC, and 
breached those duties by, inter alia, engaging in massive self-dealing (in the form of the 
transactions for which recovery is sought under Count I) ,  insider trading, and other 
misconduct. (Counts 2-7, id. PP247-84.) The complaint seeks various forms of monetary and 
equitable relief on these claims (including disgorgement of defendants' profits). Finally, the 
complaint asserts a statutory claim under N.Y. Bus. Corp. L. 6 720la) to hold defendants 
liable for alleged waste of corporate assets (again, the self-dealing transactions complained 
about in Count I) committed by their designees while serving on GC's board. (Count 4, id. 
PP265-70.) 

DISCUSSION 

I. Count I: Fraudulent Transfer Claims under I1 U.S.C. 53 544 and 550 

The Estate Representative, in Count 1, claims that the defendants received property from GC 
while the company was insolvent or undercapitalized, or which caused insolvency or 
undercapitalization, and that those transfers are voidable under federal bankruptcy and state 
debtor law. As previously noted, paragraph 243 of the complaint contains [*I21 a table of 
the voidable transfers, including : 

- transfer of GC stock then worth approximately $ 19.7 million to the CIBC 
defendants and ULLICO in connection with the buyout of the ASA agreements 
(Cornpl. PP132-40); 

- transfer to the defendants of opportunities to sell stock, and to secure a larger 
corporate breakup fee, worth approximately $ I billion, in connection with the 
1999 US.  West tender offer (id. PPl52-70); 

- transfer to the CIBC and ULLICO defendants of the right, worth over $ 300 
million, to sell previously restricted GC stock by means of a secondary offering in 
2000 (id. PPl43-46, 171-79); and 

- transfers to the CIBC defendants of approximately $ 58.7 million in fees for 
various transactions from 1998-2000 (id. P142) and to ULLICO's subsidiary 
MRCo. of $ 194,696 in advances in 1998 in connection with the termination of 
the ASAs (id. P130). 

A. Statutory Background 



Get a Uocument - by Party Name - global crossing estate representative Page 1 U of 34 

The Estate Representative seeks to void the listed transfers and recover their value under 11 
U.S.C. EiG 550(a) and 544(b). Section 550 provides that: 

HNIT(a) . . . [T]o the extent that a transfer is avoided under Section [*I31 
544 . . . of this title, the trustee may recover, for the benefit of the estate, the . . . -. . ...- . . -- 
property transferred, or, if the court so orders, the value of such property, from . 
. . the initial transferee of such transfer or the entity for whose benefit such 
transfer was made. 

Section 544, in turn, states that: 

HN2T(b)(l) . . . [Tlhe trustee may avoid any transfer of an interest of the debtor 
in property . . . that is voidable under applicable law by a creditor holding an 
unsecured claim that is allowable under section 502 of this title. 

The "applicable law" in this instance is the New York Debtor and Creditor Law, section 274 of 
which provides as follows: 

HN3?~very conveyance made without fair consideration when the person making 
it is engaged or is about to engage in a business or transaction for which the 
property remaining in his hands after the conveyance is an unreasonably small 
capital, is fraudulent as to creditors and as to other persons who become 
creditors during the continuance of such business or transaction without regard 
to his actual intent. 

Section-2-73 further provides: 

HN4T~very conveyance made and every obligation incurred by a person [*I41 
who is or will be thereby rendered insolvent is fraudulent as to creditors without 
regard to his actual intent if the conveyance is made or the obligation is incurred 
without a fair consideration. 

B. Defendants' Arguments 

Defendants make a number of procedural and substantive arguments in opposition to the 
Estate Representative's fraudulent transfer claim. 

1. Statute of Limitations 

Section 546 of the Code, entitled "Limitations on avoiding powers," states as follows: 

nN57(a) An action or proceeding under section 544, 545, 547, 548, or 553 of this 
title may not be commenced after the earlier of 

(1) the later of-- 
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(A) 2 years after the entry of the order for relief; or 

(B) 1 year after the appointment or election of the first trustee under 
section 702, 1104, 1163, 1202, or 1302 of this title if such 
appointment or such election occurs before the expiration of the 
period specified in subparagraph (A); or 

(2) the time the case is closed or dismissed. 

The order for relief in GC's bankruptcy was entered on the date the bankruptcy commenced, 
January 28, 2002, and no trustee was ever appointed. Thus, under section 546(a), any 
avoidance claim asserted by [ * I51 the Estate Representative (all of which arise under 
section 544) after January 28, 2004, is untimely. I n  this case, all claims against CCC, and the 
claims against the ULLICO defendants relating to the US West merger and tender offer, and 
the April 2000 secondary offering, were first asserted in May and June of 2005, over a year 
late. (PI. Mem. 50-51.) The Estate Representative makes two principal arguments as to why 
these claims are nevertheless timely. Neither has merit. 

First, the Estate Representative argues that the limitations period in section 546 is "trumped" 
by the six-year limitations period for actions commenced directly under DCL 95 273-74. See 
.N2V,C._E._I,1.~,-.§-213; LeeCCaf_e-Creem-e,eeLtdff v. Ce- Roux (In re Le Cafe Crem-e,- -Ltdd.lLZ44_B~-R.... 
221,-31 (holdingHN% six-year limitations period applies to state-law actions commenced 
under DCL sections 273-74). I n  support, it points to cases applying state statutes of 
limitations to section 544(b) claims. See I n  re Kelton Motors, Inc., 130 B.R. 170, 179-82 
.CBa-nkr, D,vt, ... 1.9.9.1.1 (concluding, without analysis, "that Se.ctip_n .... 54A[bl is derived from 
former 5 70e of the Bankruptcy Act and is geared to enable a trustee to resort to State 
law [* I61 to recover property of the estate where the State law may have a more favorable 
statute of I im i ta tio ns " ) ; J.n~:e-R~bbinsfil- 1BIUR.-88Z9C8883~BBaan.kkr, W . D . M o !,,,,.,19,88J ( no ti ng that 
despite two-year limitations period set out in section 546(a), section 544(b), by invoking 
state substantive law, also invokes that state's statute of limitations); I n  re Josefik, 72 B.R. 
?93,-.39?..n-4../Baaar!kr.. NNNDDc I!!!, 198Z.J (same); see also ~n-re-Ga.~-SSSSL~P\?ree~steir!L-331.2 B-.-.FLu.!5,. 
16 (Bankr. D. Mass. 2004) (applying state statute of limitations under section 544(b] without 
discussina section 546(a)); Hackelina v. Charter Fin., Inc. (In re Luis Elec. Contr. Corp.), 149 
.!UL..71.1,..- ~~.7ccccfBaann~~L.L.L.LE~..D~~~V.? .?.?.?.? 1.92Z. (same); In,~.re.~OP~,M,~.~.~.eeaassi.i.nn~.9.Sse~vss~,I ..,. .I.I!x..JJ.J.28 !3.?.?.R!. 
740, 759 (Bankr. S.D.N.Y. 1.983) (same). 

Second, the Estate Representative points to cases holding that resort to a state statute of 
limitations for section 544fb) claims is expressly permitted by section 108(al, which 
provides: 

HNq(a) I f  applicable nonbankruptcy law . . . fixes a period within which the 
debtor may commence an action, and such period has not expired before the 
date of the filing of the [bankruptcy] [* I71 petition, the trustee may 
commence such action . . . before, . . 

(1) the end of such period, including any suspension of such period 
occurring on or after the commencement of the case. 
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While the Estate Representative points to no case holding that under section 108(a), a longer 
state statute of limitations extends the period for filing under section 546(al, n5 cases have 
held that se.ct~on~.l0.8~a~. prevents a shorter state statute of limitations from curtailing the 
period under section 546(a), at least where the state statute of limitations has not expired by 
the time the bankruptcy case commenced. See Liwpe v. Bairnco, 225 B,R. 846, 853 [S.D.N.Y. 
,19982,; I.!!-re-Borriello, 329 .B..R..-367,-?72 (B~~~c,E,D.,N,_Y,.~P_OS~.; Meeks,.~,Hea!th~or~~~~of 
Tenn., Inc. [In re Southern Health Care of Ark.! 299 B.R. 918, 922 (Bankr. E.D. Ark. 2003); 
Leibersohn v. Cameus Crusade for Christ, Inc. [In re C.F. Foods, L.P.), 280 B.R. 103, 112 
.(Ra.~~k~rhESL-E?i_?po2S; rr?_~e ,. -Q.r.r_9!!. .- Ind~~-LC_5..r!r!cIIII11S3.~.B~..~L1O.S!.I:I:1~.~.~~.Ba.~I!k.r.IIII9....N.I~H 1%_3_3.. 

n4 See, e.g., I n  re Global Crossins, Ltd. Sec. Litiq., 322 F. SUDD. 2d 319 (S.D.N.Y. 20041; In 
re Global .--------- Crossing, Ltd.LSe~-.-Litig.,-313. F,- S-upp, 2d 189 (S.D.N,Y.-20031.. [*IS] 

n5 A number of cases cited by the Estate Representative apparently for this proposition say 
no such thing. For instance, Schwartz v. Kursman (In re Harrv Levin, Inc.), 175 B.R. 560, 
570 (Bankr. E.D. Pa. 19941, expressly reserved decision on this issue, see id. at 570 n.3, 
while other cases make no mention of section 544, and indeed indicate that the claims at 
issue in those cases were not avoidance claims under the Code, but rather wholly separate 
state law claims. See Schwartz v. Pierucci, 60 B.R. 397. 403 [E.D. Pa. 1986); Ambrose 
Branch C~a!,,-Co~,~I,.nc~....,v~Tankersley, 10.6-B..R, P62,.-46-4~6.5-(.W,.D,.-Va,..1989); In_re..Argo - ..-,. 

Communications Corp., 134 B.R. 776, 787-89 (Bankr. S.D.N.Y. 19911. 

The Court is unpersuaded by these arguments. Secti~n.-5~6la), by its very terms, applies to 
any "action or proceeding under section 544" and it specifically states that any such action 
"may not be commenced" after, at the very latest, two years after the entry of the order of 
relief. There is no room in this language for the importation of state statutes of limitations, 
[*I91 and no good reason to do so is provided by the cases cited by the Estate 

Representative, which either apply state statutes of limitations without mentioning section 
546, or state that the importation of state substantive law into seSlcQqr?_534 implies the 
importation of state procedural law, without seriously contending with the conflicting and 
categorical language of section 546. See also 4 Collier on Bankruptcv P544.03[21 at 544-21 
to -22 (L. King 15th ed. 1989) (noting that "[olnce the case has commenced, se-aion-5-46 
(a) . . . specifies the time within which the trustee must a d  under section 544(br). n6 

n6 On the other hand, a state statute of limitations may be relevant to a section-5.44@.) claim 
if it expires before the bankruptcy case commences; in such a situation, the trustee is 
deprived of standing to assert the claim. The reason is that when the bankruptcy began, and 
thus when the bankruptcy estate acquired the right to assert the claim, there is no claim to 
assert, because the claim is already untimely and precluded. 
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A s  for section 108{a), that section by its own terms is inapplicable to an action commenced 
under .~edio~n--~43(b), because ~ecti.un-.;I-~S(a)- applies only where "applicable non ban kruptcy 
law . . . fixes a period within which the debtor may commence an action." The "action" here 
is a federal bankruptcy avoidance action under section 544[b), and state law fixes no statute 
of limitations for it. This is true even though s.egti~.n-5-MI~b~ does nothing more than authorize 
the trustee to recover property that could be recovered by a creditor under applicable state 
law. Cf. Collier on Bankruptcv, 6 108.02, P108.02 (15th ed. 2005) (noting generally that 
"section-108 clearly allows for the commencement or continuation of an action beyond two 
years from the order of relief i f  applicable nonbankruptcy law fixes a time period which 
extends beyond that two year limitation" but specifically stating that "[ilt is important to 
note . . . that periods of limitation for causes of action arising under the Code are separately 
governed by section[] 546(a)"); I n  re Mahonev, 111 B.R. 914, 917-18 [Bankr. S.D. Cal. 
1990) ("These avoiding [*21] powers, while utilizing state substantive law, are created by 
the Bankruptcy Code."). 

There is another reason to reject the applicability of section 108(al. I n  Barr v. Charterhouse 
Group 1 n t L  I nc,--CI-!! ~ree55!!e_rf_r_e_s__h_-Bev_sssL.Inc_.L22~-8-BI.R.-S_S 8.l Bc? nkrL..NLY. 1 9991), the court 
held that HN~s-ecti-o-n_-546 is "the only applicable limitations period" for section-54rC claims, 
including claims arising under section 544[b), and it specifically rejected the argument that 
section 108(a) permitted application of New York's six-year statute of limitations period 
where the s-ection 546 period had already run. Id, -at 571.7-2. The court reasoned that under 
section 544( b), the trustee (or debtor-in-possession) succeeds to a claim belonging to a 
creditor, not to the debtor. See 11 U.S.C. 5 5 4 4 m  ("[Tlhe trustee may avoid any transfer of 
an interest of the debtor in property . . . that is voidable under applicable law by a creditor. . 
. ."). But section 108(aj, by its very terms, applies only where "applicable nonbankruptcy 
law . . . fixes a period within which the debtor may commence an action" (emphasis added). 
"The statute is explicit in that it applies to save and [*22] preserve a statute of limitations 
only where the cause of action sought to be asserted by the trustee is a claim that the debtor 
could have brought," and thus, " provides the relevant statute of limitations and it is 
not extended by reference to 5-l08(a)." 1n-~Everfreti!sh-Be~s2,- In-c., 238 B2.R,_a_t_ 572-73; 
accord I n  re Princeton-New York Investors, Inc., 219 B.R. 55, 58-59 (Bankr, D.N.J. 1998); 
Dry Wall, 238 B.R. at 935 n.2; I n  re Towcor. 132 B.R. 119! 125-26 [Bankr. N.D. Tex. 1991); 
I n  rp Hansen,-1_1-4-0, L92.2, -932 -[Ban kr,-ND.Oh-io--l9.902. n7 

n7 The Estate Representative relies on I n  re Dry Wall Supplv, Inc., 111 B.R. 933, 936 (D. 
Colo. 1990) for the general principle that section 546 is not intended to limit, but rather only 
to supplement, state statutes of limitations. (PI. Mem. 52-53.) However, the case expressly 
denies any such general principle, noting that once a bankruptcy commences, section 546(al 
provides the sole limitations period for section 544(b) claims. Id. a t  935-36. 

Finally, six-and-one-half lines in the Estate Representative's mammoth 55-page opposition 
memorandum are devoted to the additional argument that even if section 546(al is 
applicable to this action, and se,ctio.n,~,-~~08[.a~. is not, the statute of limitations should be 
equitably tolled. The entirety of the argument for why that doctrine should apply in this 
instance is that "the protections of statutes of limitations are not available to self-dealing 
fiduciaries." (PI. Mem. 54 (quotation marks omitted)). While that may be true as a general 
matter, the Estate Representative makes no attempt to explain why it holds true here, where 
the relevant two-year limitations period began after GC's collapse and the commencement of 
the bankruptcy proceeding, when presumably all the alleged self-dealing fiduciaries had 
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already left the scene, and where the Estate Representative did in fact timely file avoidance 
claims against certain defendants. There is thus no basis for equitably tolling the statute of 
limitations. 

For these reasons, Count I is dismissed as to CCC, and as to the ULLICO defendants to the 
extent that it relates to the US West merger and tender offer or  the April 2000 secondary 
offering. [*24] 

2. CIBC's Statute of Limitations Argument 

Although the fraudulent transfer claims against CIBC were unquestionably asserted within 
section 546(b)'s two-year window, the CIBC defendants argue that the claims are untimely 
as to CIBC's subsidiaries, which were first named as defendants in  the Consolidated Amended 
Complaint, filed more than two years later than the January 28, 2002, entry of GC's order of 
relief. 

The Estate Representative responds principally that the claims against the CIBC subsidiaries 
relate batk to the date of the original complaint, in which CIBC was named, under FedJR, 
C~V.J~--~S&L,~~].. ,. That rule provides that HNgT1'[a]n amendment of a pleading relates back to 
the date of the original pleading when . . . the amendment changes the party or  the naming 
of the party against whom a claim is asserted if [inter alia] the party to be brought in by 
amendment . . . knew or should have known that, but for a mistake concerning the identity 
of the proper party, the action would have been brought against the party." The Estate 
Representative claims that such is the case here, especially considering that in the original 
complaint, [*25] CIBC was expressly defined to include the subsidiaries which have now 
been named as defendants (Original Compl. PP39, 354-55), and because: 

in this welter of related entities, at the time of the initial complaint plaintiff had 
difficulty in determining which among them could properly be charged with 
liability. . . . Given the close identity of interest between CIBC and its 
subsidiaries, the subsidiaries had every reason to know that, but for [the Estate 
Representative's] confusion or  mistake concerning the identity of the proper 
parties, they would have been defendants from the beginning. 

(PI. Mem. 36.) 

The Court agrees. See I n  re Intearated Res. Real Estate Ltd. P'shiw Secs. Litis., 815 F. SUUD. 
620, 644 (S.D.N.Y. 1993) ("In view of the history of the application of Rule 15(c), HN1%he 
phrase 'a mistake concerning the identity of the proper party' should clearly not be read to  
limit its usefulness to cases o f  misnomer. . . . As long as the original complaint gives the 
defendant adequate notice, an amendment relating back is proper even if it exposes 
defendants to greater damages."); I n  re Newcare Health Corp., 274 B.R. 307, 312-13 
(Bankr,. D. Mass,-2.QQO02J. [*26] (noting that because the original and new defendants were 
"closely related in business or other activities . . . it is fair to presume the added parties 
learned of the institution of the ac.tion shortly after it commenced" (citation omitted)). 

Here, the original complaint provided ample notice that the conduct o f  the named CIBC 
subsidiaries was in question, and the defendants clearly knew that they would be named as 
defendants as soon as the Estate Representative figured out who were the right CIBC entities 
to sue. n8 
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n8 Relatedly, CIBC contends it cannot be held liable for transfers made to one or another of 
the remaining CIBC defendants. To the extent the Estate Representative seeks to hold CIBC 
liable for transfers made to the other CIBC defendants (a matter that is not entirely clear 
from the complaint), that raises factual issues that cannot be resolved at the pleadings 
stage: for instance, whether the CIBC defendants procured such property for the benefit of 
CIBC, or subsequently transferred such property to CIBC, see 11 U.S.C. fj 550(a)(l); or 
whether recovery can nonetheless be sought from CIBC on an agency or alter-ego theory. 
But see .U.nited.States.~! B.e..s5fo.odsLLSsZ~~U~.SSS 53, !51.l3SS,-Ctt- 1876J4U. -!dLld_43_ 
(1998) (noting parent corporations not ordinarily liable for acts of subsidiaries). 

3. Interest of the Debtor in Property 

Section permits a trustee to avoid certain prior transfers of an "interest of the debtor 
in property." Defendants argue that GC lacked any property interest in the stock (or 
opportunities to sell stock) that it allegedly transferred to defendants -- such as the $ 20 
million of stock sold to defendants in connection with the August 1998 buyout of the ASA 
agreements and the alleged transfer of the opportunity to sell stock in the course of the 
failed 1999 U.S. West merger -- and thus that these transfers cannot be avoided. n9 

N9 The Estate Representative does not seek recovery of the stock or sale opportunities 
themselves, which of course are now unrecoverable, but rather the value of that property at 
the time of transfer. See, e.g., I n  re Colonial Realtv Co., 226 B.R. 513, 525 (Bankr. D. Conn. 
1998) (noting that purpose of statute is to restore the estate to financial condition if transfer 
had not occurred, and that where property is unrecoverable, value of property at time of 
transfer may be recovered). 

First, defendants argue that a corporation does not have a property interest in Its unissued 
stock. See Decker v. Advanta~e Fund Ltd.. 362 F.3d 593, 596 (9th Cir. 2004) (concluding 
that Trustee could not avoid sale of stock because "unissued stock is not an interest of the 
debtor corporation in property; it is merely equity in the corporation itself"); Inre--CCya-nd 
Sorensen, Inc.. 57 B.R. 824, 829 (B.A.P. 9th Cir. 1986) (concluding that "[a] share of capital 
stock represents a unit of ownership interest and has no extrinsic value to the corporation 
itselfn and thus "an action directed at recovery of corporate stock could only affect equitable 
ownership of the corporation and would not restore property to the estate or avoid an estate 
obligation"). n10 The Court disagrees. Looking past the technicalities of corporate law 
discussed (opaquely) by the courts in Decker and Curry, at base an issuance of stock 
involves a corporation exchanging stock in itself for money or other valuable property. Given 
a corporation's power to transfer stock to third parties in exchange for value, the argument 
that the corporation lacks an interest in the stock itself at the [ *29]  time of issuance blinks 
economic reality. That is especially true given the scope of a debtor's property interests 
under the Code, which includes any legal or equitable interest of the debtor In property, and 
which is intended to be broadly construed. Uni ted-States~W hiting P~oo!s,~I~nc2,~46-2U,S, 
198, 204-05, 103 S. Ct. 2309, 76 L. Ed. 2d 515 (1983); see also, e.g., Mid-Island Hosp,, Inc. 
v. Empire Blue Cross and Blue Shield (In re Mid-Island Hosp., Inc.), 276 F.3d 123, 128 (2d 
Cir. 2002) (covers contingent interests in property); I n  re Prudential Lines, Inc., 928 F.2d 
565, 571 !2d Cir. 19912 (includes interests in intangible property). n l l  
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N10 A separate line of cases establishes that a corporation has no property interest in shares 
held by its shareholders. See, e.g . , 1.n.-re..Jeuma!:Ne\?rs. Corp,-GKF_*.2c! -492- f2dd Cir. -1.9511. 
Because this case concerns stock held by the corporation, those cases have no bearing here. 

n l l  Although these cases construe the scope of property of the estate under section 541(a), 
and not property of the debtor under section 544!b), the Supreme Court has held that the 
same interpretation should be applied to both. See BegLer.-.v. IRS, 496 U S  53L5-85-9,,21.0-S% 
Ct. 2258, 110 L. Ed. 2d 46 & n.3, 496 U.S. 53, 110 S. Ct. 2258, 110 L. Ed. 2d 46 (19901. 

Defendants next argue that even if, as a general matter, a corporation has a property 
interest in unissued stock, if GC was insolvent when it sold this stock, as the complaint 
repeatedly alleges (Compl. P6 ("While [GC1sJ financial statements were manipulated to 
appear robust, in truth many of Global Crossing's operations were struggling and the 
Company was insolvent a t  all relevant times."); see also id. PI03 (stating that Global 
Crossing was "perpetually insolvent"); id. PI45 (noting that GC was insolvent even prior to 
its IPO)), that stock could not have had any value to its creditors because it would by 
definition have been worthless. (CIBC Mem. 16.) The argument is that when a corporation is 
insolvent, its liabilities outstrip the value of Its assets, see DCF 6 271 (stating a person is 
"insolvent" when "the present fair saleable value of his assets is less than the amount that 
will be required to pay his probable liability on his existing debts as they become absolute 
and matured"), leaving no assets for potential distribution to the shareholders once the 
company's creditors are paid off, and thus rendering the corporation's stock valueless. 
[*31] See, e.g., In~Uoco-Csrpw3 '01  .L.Zd-9T8,982&,nJ-Llst C-irr,_19_78 (concluding 

stock of insolvent corporation was "virtually worthless," and citing cases "holding that shares 
of stock sold back to the corporation were valueless, largely due to the insolvency of the 
corporation"), The Estate !?epresentative does not address this argument, and merely asserts 
that whatever the actual status of GC at the time these transfers were made, GC stock had 
market value until the date of its January 2002 bankruptcy filing. 

While it is true that under certain circumstances the stock of an insolvent corporation may 
have value based on its estimated future profitability, n12 that is not the case where the 
fundamental premise of the complaint is that the corporation was doomed to fail. And that is 
indeed what the complaint here repeatedly and emphatically asserts, n 13 Absent some 
explanation (and plaintiff provides none), the Estate Representative may not argue out of 
one side of its mouth that GC was in dire financial straits, completely insolvent, and destined 
for failure when this stock was transferred, and out of the other side argue that its stock had 
tremendous value that [*32] the creditors of GC should be permitted to now recover. For 
that reason, Count I must be dismissed to the extent that it attempts to avoid transfers of 
stock and opportunities to sell stock to defendants. 

n 12 See I n  re Bridge. Info ...... S-~~-!-~-.Inc~..,~~.3.1.~ B.JC 78811tI179,1 IB.aaa!!.k~1111~,~-Pc?c?M_~L22PPO_4.) (noting that 
while "[slome courts have held that the equity interest of an insolvent corporation is 
worthless as a matter of law . . . . [tlhe better position . . . is that the equity interest of an 
insolvent corporation may have some value because the equity holders are entitled to share 
in the corporation's profits i f  it becomes profitable in the future") 
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n13 See, e.g., Compl. P6 ("[Iln truth many of Global Crossing's operations were struggling 
and the Company was insolvent at all relevant times. Buoyed by artificially strong credit 
ratings and inflated stock prices, and willingly assisted by others outside the Company, 
Global incurred billions of dollars of debt that its business operations would never be able to 
repay."); id. P54 (noting that GC raised "[ulpwards of $ 6.2 billion in debt, which the 
Company never had realistic prospects of being able to pay as it came due . . . ."); id. P65 
(noting that assuming proper accounting, "Global Crossing's reported revenue for 1998 would 
have been $ 7.3 million, and for 1999 would have been $ 28.2 million -- far less than the 
amounts actually reported. Never profitable, Global Crossing would have shown much larger 
losses than it did, and its financial statements would have been wholly insufficient to support 
the massive lending that actually occurred,"); id. P91 (stating that GC's true economic state 
"was at all times a state of ever-growing operating losses and ever-deepening insolvency"); 
id. PI40 (stating that nothing justified conclusion in middle of 1998 that "Global Crossing 
would have revenues over a 25-year period with a 1998 present value of approximately $ 
6.75 billion," where complaint elsewhere alleges upwards of $ 6.2 billion in debt); id. PP221- 
34 (reviewing "disastrous" acquisitions by GC during the relevant period). 

4. Excessiveness of Fees 

The CIBC defendants also contend that the Estate Representative cannot recover the $ 58,7 
million in financial services fees paid to them during 1997 to 2000 because GC received "fair 
consideration" for those payments as a matter of law. (CIBC Mem. 18-19.) Clearly, the 
question whether "fair consideration" was received is a factual one, and thus even where on 
the surface it would appear that such is the case (for example, the CIBC defendants point out 
that during the period, GC managed to raise billions of dollars in capital, precisely what it had 
asked the C'IBC defendants to  accomplish, id. 18-19), it would be premature to dismiss these 
claims, See Am. Tissue, Inc. v. Donaldson. Lufkin & Jenrette Sec. Cor~., 351 F. Supp. 2d 79, 
106 (S.D.N.Y. 2004) (HN1lw~t would . . . be premature to dismiss the 3 548(a) f1)3 claim 
on the ground that the value transferred . . . appears, in simple mathematical terms, to 
exceed that of the allegedly fraudulent transfers. The totality of the circumstances must be 
examined, and [plaintiff] has the right to offer evidence in an effort to show that, contrary to 
appearances, it did not receive "reasonably [*34] equivalent value in exchange for the 
transfer" (citations omitted)). 

5. Identification of a Creditor 

HNzZ?~ection 544(bl "gives the trustee the power to avoid transfers or obligations of the 
debtor that are avoidable by an actual, existing unsecured creditor under nonbankruptcy 
law." 5 C o J l i e ~ o n ~ ~ B a n k ~ ~ p t c ~ P 5 4 4 ~ 0 2  (Alan N. Resnick & Henry J. Sommer eds. 15th rev. ed. 
2006). Thus, "[ilf there are no creditors against whom the transfer is voidable . . . the 
trustee is powerless to act" and "[tlhe burden is on the trustee to demonstrate the existence 
of an actual creditor with a viable cause of action." Officja~~.Qo~mmrnn~offA~bestoss_C~al_imantssof 
G-I Holdins, Inc. v. Hevman, 277 B.R. 20, 28 (S.D.N.Y. 2002) (quotation marks and citations 
omitted); see also I n  re 9281 Shore Road Owners Corp., 187 B.R. 837. 851-52 (E.D.N.Y. 
1995J (noting that "the trustee must demonstrate that there existed an actual unsecured 
creditor at the time of the transfer . . . whose shoes the trustee may step into so as to avoid 
the transfer under applicable state law"). Defendants argue that the Estate Representative's 
claims are deficient because [*35] of the failure to explicitly identify a creditor on whose 
behalf the claims are advanced. Specifically, defendants observe that insofar as the Estate 
Representative's claims arise under DCL 6 273, it must identify a creditor at the time each of 
the alleged transfers were made who remained a creditor at the time of GC's bankruptcy. 
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(CIBC Mem. 22.) 

Courts are divided on whether a complaint must specifically identify the creditor in whose 
shoes the trustee (or in this case, the Estate Representative) is bringing suit, or if that f a d  is 
simply a matter for trial. Compare I n  re Sverica Acquisition Corp., Inc., 179 B.R. 457, 465 
CBgtkr. E.-D.-Paa,-1995) (holding allegation merely that "an unsecured creditor of the Debtor 
existed" at time of transfer insufficient because "it fails to adequately place Defendants on 
notice of whose rights the Trustee is claiming under. Such notice is imperative here because 
the Trustee's rights under Code 5m"5442(b) are derivative of whatever rights the alleged 
creditor had under state law. It is crucial therefore that Defendants have proper notice of the 
identity of the alleged creditor in order that they might confirm or deny the validity [*36] of 
that entity's claim.") and Neil.s.on-v.-Union-Bank of-Gal.,-N,A, -290-.F2-Supp. 2d-11-0-1,ll-48 
[C.D. Cal. 2003) (requiring plaintiff "to allege specifically the identity of the unsecured 
creditor(s) whose rights he is asserting"), with Zahn v. Yucaipa Ca~i ta l  Fund. 218 B.R. 656, 
673~74 (D.R.1.-3998). ("The Comphint clearly satisfies the requirements of Uks-8 and 9-(b).. . . . Plaintiff's failure to name an existing creditor is of no moment, for he is not required to 
prove his case at this point; his allegation that such a creditor exists suffices.") and I n  re 
Healthco Int'l,~1nc,,_L25-B~R.--9-7_lL~98O~LB~nkr. D. Ma_~_s~1996~)- ("[TI he Trustee alleges he 
represents 'at least one qualified, unsecured creditor holding an allowable unsecured claim 
which existed at the time of the LBO . . . .' Under the liberal rule of notice pleading, that 
allegation is enough."). 

Whichever side has the better of the argument, the complaint does identify creditors in 
whose shoes the plaintiff may potentially bring these claims. As defendants concede, the 
complaint notes that in May 1998, GC made a offering of promissory notes ("9 5/8% Global 
Crossing Holdings [*37] Ltd. notes in $ 1000 multiples" or "the Restricted Notes") which it 
exchanged for new notes ("the Exchange Notes") in October 1998, and that "[ulpon 
Information and belief, some of the purchasers of the Restricted Notes participated in the 
exchange offer, acquired the Exchange Notes, retained the Exchange Notes throughout the 
Relevant Period, filed proofs of claim in the pending bankruptcy proceeding, and are creditors 
in [GC's bankruptcy.]" (Compl. PP94-96.) The CIBC defendants claim that that is not enough 
-- that the Estate Representative must specifically identify "one such creditor" because "it has 
had access to the proofs o f  claim filed by all creditors." However, there is no authority for the 
proposition that the Estate Representative must be more specific than to identify the 
category of creditors with potentially viable claims. This is unquestionably enough to put 
defendants on notice of the creditors who supply the basis for the right to sue, and will 
permit them to answer, seek relevant discovery, and defend against these claims, a point 
illustrated by the fact that the ULLICO defendants have already raised a substantive defense 
against the ability of any creditor within [*38] the Restricted/Exchange Notes class to sue 
them (based on certain waiver provisions in the agreements governing the Exchange Notes 
n14). 

n14 As there is a dispute between the ULLICO defendants and the Estate Representative as 
to the interpretation and scope of those waiver provisions (compare ULLICO Mem. 12-14 with 
PI. Mem. 41 n.37), the Court will reserve decision on the substantive argument until after the 
parties have had a chance to develop a record on the issue. 

Finally, in an argument made for the first time in its reply brief, the CIBC defendants contend 
that the complaint "makes clear" that many of the transactions that the Estate 
Representative seeks to avoid involve GC affiliates, rather than GC itself, and that "[pllaintiff 
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has failed even to hypothesize the existence of a creditor of these entities who would have 
had standing to bring the claims it asserts." (CIBC Reply 32.) As an initial matter, this 
argument was not timely raised. See, e.g ., .~i.~.~.k.~,-.Ave,d!!.Pa~r.k Ccee!!_t.ca!-~Ssc.h,.. 5!J.stt~..-B_cl.~ ..... ef .Ed .... ,. 
444 F.3d 158, 169 (2d Cir. 2006) [*39] (deeming waived argument made for first time in 
reply brief). I n  any event, it is not at  all "clear" that any of the alleged transfers were from 
entities other than GC itself; and it is further unclear whether, even if one or more of them 
are, the creditors of GC discussed above would not have standing to challenge them anyway, 
based on, inter alia, a corporate-veil piercinglalter-ego analysis, or because GC itself suffered 
based on the affiliate's diminution in value due to the transfer at issue. These questions are 
properly deferred until after discovery. n15 

n15 The CIBC defendants ako argue, in passing, that the complaint insufficiently alleges 
which GC entity was the transferor for each alleged avoidable transfer listed in paragraph 
243. (CIBC Mem. 20 n.7.) To the extent that the argument is that the Estate Representative 
lacks standing to avoid certain of these transfers because they were not made by GC or a 
related entity whose interests the Estate Representative represents, that argument can be 
considered at the summary judgment stage. 

6. Insolvency 

Finally, defendants argue that the Estate Representative's conclusory allegations of 
insolvency and/or undercapitalization at the time of the alleged transfers are insufficient. 
True, given the large influxes of capital during the period in question, skepticism of the claim 
that GC was in dire financial straits throughout its entire corporate existence is 
understandable. For instance, the CIBC defendants reject the notion that GC was insolvent at 
the same time it raised hundred of millions of dollars in capital in its August 1998 IPO. (CIBC 
Mem. 20.) However, the complaint also alleges that during the relevant period GC was 
ringing up a colossal amount of debt that it would never be able to repay. (Compl. PP54, 65, 
92-93.) I n  the end, while it may turn out that the Estate Representative will be unable to 
prove this element as to some or all of its claims, it has satisfied the minimal burden it faces 
at this early stage of the proceedings. See S~ierkiewicz~v~~_Srr-e~m~a~~N_._4~, _5&UlSI+!iQ6JJf12~ 
13, 122 S. Ct. 992, 152 L. Ed. 2d 1 (20021 (noting that HN1qunder Rule 8(a), complaint 
must "simpiy give the defendant fair notice of what the plaintiff's claim is and the 
grounds [*41] upon which it rests. . . . This simplified notice pleading standard relies on 
liberal discovery rules and summary judgment motions to define disputed facts and issues 
and to dispose of unmeritorious claims. . , . The provisions for discovery are so flexible and 
the provisions for pretrial procedure and summary judgment so effective, that attempted 
surprise in federal practice is aborted very easily, synthetic issues detected, and the 
gravamen of the dispute brought frankly into the open for the inspection of the 
court." (quotation marks and citations omitted)). 

11. Counts 11-VII: Fiduciary Duty Claims 

As previously noted, in Counts 2-7, the Estate Representative asserts that defendants, with 
and through the individuals they designated to GC's board of directors, breached their 
fiduciary duties to GC by, inter alia, engaging in massive self-dealing and insider trading. The 
Estate Representative seeks damages and equitable relief (including a disgorgement of all 
defendants' profits during the period at issue). Defendants raise a number of objections, 
addressed below. 
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As an initial matter, the Court notes that because GC is a Bermuda corporation, Bermuda law 
arguab\y governs [*42] any claims asserthg a breach of fiduciary duty. However, the 
Estate Representative contends that New York law applies (PI. Mem. 11-12 n.11; Orig. 
Compl. P223 ("This Adversary Proceeding . . . seeks relief under the Bankruptcy Code, the 
Common Law of the State of New York and New York Business Corporation Law . . . .")), 
without objection from defendants, and in fact with the express approval of the CIBC 
defendants, who state that even if Bermuda law applies, "[blecause plaintiff has failed to 
state a claim under New York law, the Court need not reach the question of whether or under 
what circumstances Bermuda law imposes a fiduciary duty on a minorlty shareholder." (CIBC 
Mem. 27-28 n.10.) Accordingly, the Court will analyze the fiduciary duty claims under New 
York law. 

A. Standing 

Defendants argue that the Estate Representative lacks standing to sue for relief on the 
fiduciary duty claims. They point out that like a bankruptcy trustee, the Estate 
Representative "'has no standing generally to sue third parties on behalf of the estate's 
creditors, but may only assert claims held by the bankrupt corporation itself."' Breeden v. 
Kirkpatrick & Lockhart LLP (In re Bennett Fundinq Group, Inc.). 336 F.3d 94, 99-100 (2d Cir. 
2003). [*43] quoting Shearson Lehman Hutton. Inc. v. Wa~oner, 944 F.2d 114, 118 !2d 
Clr.1991). Thus, if these claims at issue belong to GC's creditors, and not to GC itself, they 
would have to be dismissed for lack of standing. (CIBC Mem. 35.) 

Assuming that the CIBC defendants are correct that the Estate Representative, like a 
traditional bankruptcy trustee, lacks standing to sue on behalf of GC's creditors, the next 
question is whether the fiduciary duty claims asserted in the complaint properly belong to GC 
or to its creditors. On this score, defendants argue that any damage caused by defendants' 
alleged conduct was inflicted on GC's shareholders and creditors, not on the corporation 
itself. I n  the alternative, defendants argue that to the extent that a basis for liability to the 
corporation exists, relief is precluded by the Second Circuit's Wagoner decision, in which the 
court stated that "a claim against a third party for defrauding a corporation with the 
cooperation of management accrues to creditors, not to the guilty corporation," Waqoner, 
944 F.2d at 120, and by Wagoner's familiar common law analogue, the rule of "in pari delicto 
potior est conditio [*44] defedentis" (roughly translated, "In the case of equal fault, the 
position of the defending party is stronger"). n16 To this end, the defendants point to the 
complaint, which is rife with allegations that GC's management was deeply involved in the 
misconduct ~lnderlying the alleged breaches of fiduciary duty. 

n16 While some courts have equated the Wagoner and "in pari delicto" rules, see Breeden v. 
- ,.. . .. Ki rk~atrick&Cockhart~~_CCP_~.~2~~~B.~~Ei~~~Z.O.tl~ 7X9 .E..[22.PI LVL2P.olj; Keec_!xs!ecv,~. Sgwchm 

Ellenoff, Plesent & Sheinfeld, LLP, 212 B.R. 34, 44 (S.D.N.Y. 1997); Official Comm. of 
Unsecured Creditors of Verestar. Inc. v. American Tower Corp. (In re Verestar. Inc.). 343 
B,R_. -444, 2006-WL 1620193,_at-*24:22Z-(Ban kr.-S.,D..N..Y. 200-6); In- re Hampton ,,Hate!. 
Investors, 289 B.R. 563, 574 n.18 (Bankr, S.D.N.Y. 2003); I n  re Granite Partners, L.P., 194 
B.R. 318, 328-31 (Bankr. S.D.N.Y. 1996); cf. Official Committee of Unsecured Creditors of 
.Color_TUe,..lncl-.-v.~ .Co.oe.e.~:s~,..~~,.L.~b~~~an.~~.~..LLP~ 3~.ZzzF.I.3.c!.c!.Ltl.Z,I.~.6tZtZtZ..I.12s! .s!s!.. C~.~~I.120.01.33, others have 
characterized them as distinct, see Bondi v. Bank of Am. Cow. (In re Parmalat Sec. Litiq.IL 
383 F. Supp. 2d 587. 595-96 (S.D.N.Y. 2005); I n  re ID1 Constr. Co., 345 B.R. 60, 2006 
.!3aa!!kkr2 .CIE.~LSssss1~1.7_.9,~~2..5!.Q.6 W.b~,~1.793,6S.S.11.attt*44i?i?i?.4-IIBankr. S.D.W.  .May..31,. 2006); I n  re 
Grumman Olson Indus.. Inc., 329 B.R. 411, 424 n.5 (Bankr. S.D.N.Y. 2005). 

Other than the fact that the Wagoner rule is characterized as a standing rule, whereas "in 
pari delicto" is an equitable defense, no Second Circuit case suggests a distinction between 
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the two rules, and even the district and bankruptcy court cases that suggest that one exists 
do not, for the mast p a ~ t ,  exp\ain what it might be. In any event, in this Court's view , the 
Wagoner and "in pari delicto" rules are effectively identical. Wagoner's statement that the 
conduct of a corporation's management can be attributed to a corporation was merely a 
restatement of traditional agency doctrine, cf. Wisht v. BankAmerica Corpl 219 F.3d 79, 86- 
87 (2d. Circ.2mOJ, (noting Wagoner rule reflects "fundamental principle of agency that the 
misconduct of managers within the scope of their employment will normally be imputed to 
the corporation"), which even before Wagoner was potentially applicable to the "in pari 
delicto" rule. Wagoner's subsequent holding that the corporation, and thus the trustee, in 
that case could not assert a claim where it was involved in the defendant's alleged misdeeds, 
was essentially an application of the "in pari delicto" rule. 

On the first point, whether the Estate Representative has standing to sue on behalf of GC's 
creditors, the Estate Representative claims that even if the claims it asserts accrue only to 
GC's creditors, unlike the usual bankruptcy trustee, the Estate Representative "was created 
and specifically authorized by the Bankruptcy Court precisely to pursue claims on behalf of 
the creditors and with their permission." (PI. Mem. 16.) This argument is a non-starter. It 
may be that the Estate Representative was created for the benefit of creditors, but the 
relevant question here is not who will ultimately benefit if the Estate Representative prevails, 

' 
but whose claims the Estate Representative is empowered to assert. See Mediators, Inc, v. 
Manney (In re Mediators, Inc.), 105 F.3d 822, 825-26 (2d Cir. 1997) (holding creditors' 
committee suing in debtor's shoes lacked standing to assert creditors' claims, even though 
committee brought suit on behalf of creditors). The answer to that question is, as it is for a 
trustee, only those claims held by the debtor (unless otherwise authorized by the Bankruptcy 
Code). See Benn_ett ,....,. 3.3i iE.A ...- MI .,,.. 94--..190. (holding HN14vtrustee lacks standing to assert 
creditors' [*46] claims unless specifically authorized by Bankruptcy Code). The Global 
Crossing Joint Plan of Reorganization, which created the Estate Representative, makes clear 
that the Estate Representative is empowered only to bring claims that GC as a corporation 
could have asserted. For instance, the Plan makes clear that while the Estate Representative 
"shall act as fiduciaries for and in the best interest of [certain classes of GC creditors]," Plan 
5 5.8(j)(3), the only claims that the Estate Representative is empowered to pursue are, in 
relevant part, "any and all rights, claims, credits, allowances, rebates, causes of action, 
known or unknown, pending or threatened . . . or rights of set-off . . . of the Company [GCJ 
and the Subsidiaries." Id. 5 1.45; Annexed Purchase Agreement, 5 8.l(a)(v) (emphasis 
added); see also Plan 5 5.8(h) (noting "the Estate Representative shall . . . have the power 
and authority to prosecute and resolve, in the names of the Debtors and/or the name of the 
Estate Representative, the Estate Representative Claims" (emphasis added)). The complaint 
itself confirms this point, noting that the claims that the Estate Representative is empowered 
to [*47] pursue are those "causes of action . . . transferred by the Debtors" (Compl. Pl3-15 
(emphasis added)), which obviously excludes claims held previously not by GC but by third- 
party creditors. 

On the second point, however, whether GC itself suffered any damage on account of the 
alleged breaches of fiduciary duty, while it is true that GC's shareholders and creditors would 
undoubtedly have been directly damaged by self-dealing and other prohibited conduct 
alleged in the complaint, the corporation itself may also have been damaged, for instance, 
because its assets were depleted by self-dealing transfers of corporate assets n17 or because 
the distortion of GC's financial picture caused it to take on more and more debt, plunging it 
further and further into insolvency, and ultimately frustrating future business prospects. I n  
the end, the question of damages is a factual question that cannot be resolved on the basis 
of the pleadings. 
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n17 Of course, as discussed above, GC cannot claim that it was damaged by selling stock on 
the cheap, or by having missed opportunities to sell stock, during a period in which it asserts 
GC was insolvent and doomed to fail. See supra Part 1.8.3. 

I n  any event, the Estate Representative points to the New York Court of Appeals' decision in 
Diamond v. Oreamuno, in which the court held that HN1qa showing of damage to a 
corporation is unnecessary to assert a fiduciary duty claim, and that in lieu of damages, the 
defendants' profits arising from the breach can be disgorged to the corporation. .2,4.N-Y,.2d 
494, 248 N.E.2d 910, 301 N.Y.S.2d 78 (1969) (permitting, where there was no showing of 
damages to corporation, profits from corporate officer's insider trading to be disgorged), The 
court reasoned that: 

the function of [a fiduciary duty action] . . . is not merely to compensate the 
plaintiff for wrongs committed by the defendant but . . . to prevent them, by 
removing from agents and trustees all inducement to attempt dealing for their 
own benefit in matters which they have undertaken for others, or to which their 
agency or trust relates. 

Id. ...- .. a t  .- - .. . .. . ..... 81. .. . ... . .- I n  addition, the Court emphasized that the principal issue is not whether the 
corporation was injured or not, but rather who, "as between the corporation and the 
defendants . . . has a higher claim to the proceeds derived from the exploitation of the 
[insider] information. [*49] " Id. 

Diamond would seem to foreclose any argument that the Estate Representative must plead 
and prove damages arising from the alleged breaches of fiduciary duty in order to state a 
claim for relief. However, the CIBC defendants, in their reply brief, respond that Diamond 
was decided at a time when there was no effective federal remedy for the type of insider 
trading at issue in that case, and that this was a primary factor motivating the Diamond court 
to rule as it did. (CIBC Reply 14-17.) See Diamond, 301 N.Y.S.2d at  85 ("In view of the 
practical difficulties inherent in an action under the Federal law, the desirability of creating an 
effective common-law remedy is manifest. "). Defendants further assert that federal law now 
does provide an effective remedy (a damages class action under Section 10(b)), and thus i t  
is unlikely that the New York Court of Appeals would rule the same way, at least as to claims 
based on insider trading, if given the opportunity. See I n  re Symbol Techs. Secs. Litis., 762 
F. Supp. 510, 518 {E.D. N.Y. 1991) ("Today, twenty-two years after the decision in Diamond, 
it is the Court's view that the Rule lob-5 [*50] class action has become the type of 
effective remedy for insider trading which the New York Court of Appeals had earlier 
envisaged"). This might be so, but this Court may not disregard the law as currently 
interpreted by the New York Court of Appeals. Defendants' suggestion that the court would 
likely overturn Diamond if given the opportunity is only of academic interest; this Court 
remains bound by that decision unless and until the Court of Appeals does so. 

The CIBC defendants, in passing, also suggest that subsequent developments in federal law 
may have not only upended Diamond's rationale, but may have preempted i t  altogether. 
Defendants suggest that this is the case because federal law requires insider traders' profits 
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to be paid over to contemporaneous purchasers, while Diamond permits those same profits 
to be disgorged to the corporation. See Int' l Paper Co. v. Ouellette, 479 U.S. 481, 494, 107 
.s,XL8_0.5 ,,-.- 93-IIIEd2--2c! 8833,3S1118.Ss7). ("A state law also is pre-em pted if it interferes with the 
methods by which the federal statute was designed to reach this goal."). This Court is 
reluctant to rule on a claim of federal preemption, apparently a matter of first impression, 
[*51] where the claim is made in only a few lines in a party's reply submission. For that 

reason, the Court will defer ruling on the argument until the summary judgment stage, when 
the Estate Representative will have had the opportunity to respond to it. For the time being 
however, the Court notes that the Symbol Technologies court addressed an argument closely 
related to defendants' preemption argument -- that Diamond should not be followed because 
it may permit double recovery under certain circumstances -- and determined that such 
double-recovery could be avolded: 

I f  damages are awarded in this derivative action, to the extent that actual injury 
to the corporation is not proved, the profits defendants will be forced to disgorge 
if liability is established will be held in trust pending the resolution of related 
proceedings. The Second Circuit has upheld such an arrangement in the context 
of a suit brought by the Securities and Exchange Commission (in anticipation of 
future private actions). See Securities and Exchanqe Commission v. Texas Gulf 
Sulphur Co., 446 F.2d 1301, 1307-1308 !2d Cir.), cert. denied, 404 U S .  1005, 
92 S. Ct. 562, 30 L. Ed. 2d 558 (1971). [*52] The Court could, at the 
appropriate time, fashion the particular requirements of such a Trust, including 
the duration and the manner in which application could be made for its 
disposition. At the end of the specified period any money remaining undisposed 
of would become the property of Symbol Technologies. 

n18 However, the court also noted that "in many cases, since the claims of the injured 
investors may completely deplete the fund, the corporation might ultimately end up poorer 
for having brought the suit due to the cost of the litigation." Id. at n.4. 

That leads to the third point, whether the Wagoner and "in pari delicto" rules nevertheless 
preclude relief on any fiduciary duty claim asserted by GC, n19 At first glance, it would 
appear that these rules do apply to the Estate Representative's claims; as defendants point 
out, the complaint itself implicates most of GC's management in the alleged misconduct. 
(Compl. PP2, 189-220, 249.) (CIBC Mem. 37.) However, [*53] this is not the case. HN16 - 
+Courts have held that the Wagoner and "in pari delicto" rules do not apply to claims against 
corporate insiders for breach of their fiduciary duties. For instance, in I n  re The Mediators, 
Inc., the Second Circuit stated: 

The caselaw relied upon by [plaintiffs] all involved actions in the name of the 
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corporation against a fiduciary of the corporation, not against third parties. We 
agree that a bankruptcy trustee, suing on behalf of the debtor under New York 
law, may pursue an action for breach of fiduciary duty against the debtor's 
fiduciaries. 

105 F.3d 822, 826-27 (2d Cir. 1997), citing I n  re Keene Corp, 164 B.R. 844, 853 (Bankr. 
S.D,N.Y. 19941, citing N.Y. Bus. Cora L. 8 720 (additional citations omitted). n20 Thus, to 
the extent plaintiff can establish that defendants' alleged control and domination of GC 
rendered them corporate insiders and fiduciaries, Wagoner and the "in pari delicto" rules will 
not bar plaintiff's fiduciary duty claims. (See PI. Mem. 17 (arguing that Wagoner is 
inapplicable because defendants are "self-dealing controlling shareholders" and 
"insiders [*54] who together 'dominated and controlled Global Crossing's board,"' quoting 
Compl. P259)); see also infra Part 1I.D. 

n19 While the Wagoner rule is characterized as a rule of standing, whether an equitable 
defense precludes relief on a claim that a corporation would otherwise have would seem to 
be a merits issue. I n  any event, as the Second Circuit has characterized this issue in standing 
terms, see Waqoner, 944 F.2d at 120, this Court will as well. 

n20 See Wagoner, 944 F.2d at 120 ("A claim against a third party for defrauding a 
corporation with the cooperation of management accrues to creditors, not to the guilty 
corporation." (emphasis added)); I n  re Verestar, Inc., 343 B.R. 444, 479 (Bankr. S.D.N.Y. 
2006) (relying on Wagoner for the proposition that "a plaintiff acting on behalf of a debtor 
cannot sue an outside professional or other third party for damages for which the corporation 
itself can be held responsible" (emphasis added)); I n  re ID1 Constr. Co., 345 B.R. 60. 2006 
... B a n k  ~ LEXIS l~13.B-I-INo,~94~12~88_1._1.CPC_~.C?:Oo~.6~W.L.1~~3~~5_5CCCettt*~~.~.CBBa~.krI.I_$_$~..c!.c!IN.1V9~~MMaa~yyy3..1,~ a (holding that a debtor could sue its principals "to recover the unpaid loans or to 
recover damages under any other theory," and noting that "[tlhe Wagoner Rule does not bar 
daims by a corporation against its own fiduciaries"); Hisseb-~n-~, Ford mtp_rr.Co. flnr-e 
Monahan Ford Coru.). 340 B.R. 1, 23 (Bankr. E.D.N.Y. 2006) ("Here, the trustee has standing 
to bring this action on behalf of the debtor. The present allegations set forth a situation that 
is different than the fact pattern in which Wagoner is generally invoked, where an outsider, 
such as an accounting or law firm, is alleged to have assisted management in defrauding the 
corporation."); I n  re Grumman Olson Indus., Inc., 329 B.R. 411, 425 (Bankr. S.D,N.Y. 2005) 
(acknowledging that Wagoner "does not bar claims against corporate fiduciaries"); In-re 
Hampton Hotel Investors, L.P., 289 B.R. 563, 577 n.23 [Bankr. S.D.N.Y. 20031 ("The -- 
Wagoner Rule only deals with claims against third parties. It does not proscribe actions 
against insiders for breach of fiduciary duty, which are properly claims of the trustee."); see 
also Official Comm. of Unsecured Creditors v. Shapiro (In re Walnut Leasinq Co.) 1999 US. 
Dist. LEXIS 14517, No. 99-526, 1999 WL 729267, at *5 & n.12 (E.D. Pa. 19991 (noting that 
"in pari delicto will not preclude the claims against corporate insiders," that "[vlis-a-vis their 
corporations, insiders cannot avoid the consequences of their own handiwork" and that "[nlo 
reported authority suggests that an officer or director can assert the defense of in pari delicto 
as defenses to the claim brought here on behalf of the debtor corporations"); Offida! ....C.o_m -m, 
of Unsecured Creditors of the Debtors v. Austin Fin. Sew. a n  re KDI Holdings, Inc.), 212 
B.R. 493. 518 (Bankr. S.D.N.Y. 1 9 9 9  (holding defense inapplicable to claims against alleged 
dominating and controlling outside entities); id. ("[Tlhe in pari delicto doctrine is inapplicable 
where a cause of action is brought against an insider."); I n  re Granite Partners, L.P., 194 
B.R. 318, 332 (Bankr. S.D,N.Y. 1996) ("In pari delicto bars claims against third parties, but 
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does not apply to corporate insiders or partners. Otherwise, a trustee could never sue the 
debtots insiders on account of their own wrongdoing."); cf. Kalb, Voorhis & Co. v. Am. Fin. 
Coty . ,  F.3d- 130, 133 (2d CirJ9-93)- (holding "in pari delicto" defense inapplicable to claim 
against corporation's controlling shareholder under Texas law). 

Moreover, to the extent defendants are not corporate fiduciaries and insiders, they may be 
liable for aiding and abetting a breach of fiduciary duty. While the Wagoner and "in pari 
delicto" rules could bar plaintiff's claims under such circumstances, the applicability of these 
rules may hinge on certain fact-based considerations that cannot be addressed at the 
pleadings stage, for instance, the relative culpability of defendants and GC's management, 
see Ross v. Bolton, 904 F.2d 819. 824 (2d Cir. 1990) ("Where both parties are in delicto, but 
not in pari delicto, a trial court should make findings regarding the respective amount of 
blame assigned to each, granting relief to the one whose wrong is less."), and whether all 
relevant decisionmakers were involved in the alleged misconduct, such that the misconduct 
can be imputed to GC (and the Estate Representative), or rather whether there exists an 
"innocent member" of management who could have prevented the wrongs if he knew about 
them, see Hampton, 289 B.R. at 576 n.22; (Compl. P2 (alleging not all relevant 
decisionmakers were complicit in defendants1 scheme)); see also ONeil v. New Ena. Rd.! Inc. 
(In re Neri Bros. Constr. Cor~.), 323 B.R. 540. 543 (Bankr. D. Conn. 2005) [ *56]  (noting 
that the Second Circuit has applied Wagoner and its progeny only where "the debtor 
corporation involved was wholly owned and controlled by the principal wrongdoers"). But see 
Am. Tissue. Inc. v. Donaldson, Lufkin & Jenrette Sec. Corp., 233 F.R.D. 327, 330 (S.D.N.Y, 
20051 (disagreeing, as part of an alternative holding, with the "innocent insider" exception to 
the Wagoner rule). 

For these reasons, defendants' standing objection fails, at least at this juncture. n21 

n21 The Estate Representative suggests that the Wagoner and "in pari delicto" rules should 
not be applied against it for a different reason, citing Judge Posnerls opinion in Scholes v, 
Lehmann, 56 F.3d 750, 754-55 (7th Cir. 1995), which held that where a corporation was 
taken over by a receiver, the "in pari delicto" defense was inapplicable because "the person 
who is in pari delicto is eliminated" and "the corporation[] [is] controlled by a receiver whose 
only object is to maximize the value of the corporation[] for the benefit of [its] investors and 
creditors." Other circuits, including the Second Circuit, have not adopted the Scholes view in 
the bankruptcy context. See Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1093-94 (2d Cir. 
1995) (applying Wagoner against bankruptcy trustee); see also Official Comm. of Unsecured 
Creditors _v.-R.FL Laffe-~-&-Co.,-Inc2,.267~F,3d-340,~3d-C~r.-2-O~O1) (rejecting Scholes 
approach, and noting similar holdings of Sixth Circuit); Sender v. Buchanan (In re Hed- 
Investments Assocs.!, 84 F.3d 1281, 1284-86 (10th Cir. 1996) (rejecting applicability of 
Scholes to bankruptcy trustee, noting that by statute trustee does not (save for a few 
exceptions) enjoy greater rights than the debtor). The Court agrees with those courts holding 
the Wagoner and "in pari delicto" rules applicable; whatever appeal Scholes may have in the 
receivership context, the Estate Representative, like a normal bankruptcy trustee, succeeded 
to GC1s rights, and unless specifically authorized by the Bankruptcy Code, does not enjoy 
greater rights than GC simply due to the happenstance of bankruptcy. Therefore, i f  GC would 
have been subject to these rules, the Estate Representative is as well. 
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B. The ASA Transactions 

The CIBC and ULLICO defendants contend that the Estate Representative may not assert any 
claim arising from the signing of the ASA agreements, because those agreements were 
struck between defendants and GT Parent -- GC's predecessor -- and GC did not succeed to 
the fiduciary duties owed to GT Parent, nor was GT Parent a debtor in the GC bankruptcy. 
See Schumacher v. Richards Shear Co., Inc., 59 N.Y.2d 239, 245, 451 N.E.2d 195, 464 
N.Y.S.2d 437 (1983) (HN1%l'lt is the general rule that a corporation which acquires the 
assets of another is not liable for the torts of its predecessor."); Breeden v. Kirkpatrick & 
Lockhart LLP (In re Bennett Fundinq Group, Inc.), 336 F.3d 94, 99-100 (noting that a trustee 
"may only assert claims held by the bankrupt corporation itself"). 

While the Estate Representative concedes the general applicability of this rule, it responds 
that in August 1998, GT Parent's shareholders, with the exception of CIBC, exchanged all of 
their GT Parent shares for GC shares n22; GT Parent's directors all became directors of GC; 
and GC took over all of GT Parent's operations. (Compl. PPl04, 148.) While GT Parent 
continued to exist, it had no function other than to serve as a holding company [ *58 ]  for 
CIBC's GC shares. The Estate Representative argues that under the circumstances, GC was a 
"mere continuation" of GT Parent, and thus under New York law succeeded to its fiduciary 
rights. See Schumacher, 59 N.Y.2d at 245 ("A corporation may be held liable for the torts of 
its predecessor if [inter aha] there was a consolidation or merger of seller and purchaser [or] 
the purchasing corporation was a mere continuation of the selling corporation . . . ."). 

n22 As previously noted, CIBC kept its GT Parent shares, but only so that it could use GT 
Parent as a holding company for its GC shares; after this time, GT Parent had no other 
function. 

This argument is without merit. I n  Schumacher, the New York Court of Appeals rejected a 
similar argument, holding that the "mere continuation" doctrine was inapplicable even where 
the predecessor corporation had sold its assets, including exclusive rights over its product 
line and intellectual property, to the successor business, and thereafter discontinued [ *59]  
its business and had no liability insurance, employees, or business volume, and few assets. 
Id. at 244-46. The court held that HN1qthe "mere continuation" doctrine applies only 
"where . . . one corporation survives the transaction" and the "predecessor corporation [is] 
extinguished," and it noted that since the predecessor in that case survived the transaction 
"as a distinct, albeit meager, entity," the doctrine was inapplicable. Id.; see also Marenvi v. 
Packard Press Corp., 1994 U.S. Dist. LEXIS 13923, No. 90 Civ. 4439, 1994 WL 533275, at 
.*L-*.3 .... (.S.l..W%Y.._ .... Ss.ee~t1--.3._i>., L9.PP.4 (holding that formal dissolution of the predecessor entity, in 
addition to cessation of ordinary business, necessary for application of mere continuation 
doctrine). The Estate Representative does not address Schumacher, but simply references a 
decision of the Western District of New York which failed to mention Schumacher and which 
held (citing in turn to a lone District of New Hampshire decision) that the "mere existence of 
a remaining paper corporation" did not defeat application of the "de facto merger doctrine," a 
separate exception to the general rule against successor liability to which the Estate [ *60]  
Representative does not claim entitlement in its papers. See New York v. Westwood-Squibb 
Pharm. Co., Inc., 981 F. Supp. 768, 792-93 (W.D.N.Y. 1997), citing Kleen Laundry & Dry 
Cleanins Sews., Inc. v. Total Waste Mgmt. Corp., 817 F. Supp. 225, 231 (D.N.H. 1993). The 
Estate Representative also relies on the general sentiment that "[ilt would be a complete 
perversion of justice if this sort of transparent corporate switcheroo could succeed in 
defeating core principles of equity and wiping out fiduciary obligations when the successor 
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entity was the vehicle for wrongdoing authorized by the directors," (PI. Mem. 31-32.) 
Whether or not the Court sympathizes, the Court of Appeak's decision in Schumacher binds 
this Court, and the Estate Representative fails to explain why that decision is inapplicable to 
this case. As the ULLICO defendants observe, "[hlere the Consolidated Amended Complaint 
acknowledges GT Parent was not extinguished, but continued to exist as a wholly-owned 
subsidiary of CIBC. (Compl. PP104, 148.) Thus, since GT Parent continued to exist, the mere 
continuation doctrine does not apply, the Estate Representative does not have 
standing [*61] to assert breach of fiduciary duty claims on GT Parent's behalf, and Counts 
2-7 must be dismissed . . . to the extent they seek to assert claims based on duties owed to 
GT Parent." (ULLICO Mem. 17-18.) 

The CIBC defendants argue that in addition to claims arising from the execution of the ASA 
agreements with GT Parent (barred by Schumacher), claims arising from the buyout of those 
agreements (which GC itself did approve, Compl. PPl37-38) by GC shortly before the 
company's IPO, are also barred. They point to the Supreme Court's decision in B.a-n.g~rPu.nb, 
Operations, Inc. v. Bansor 8 Aroostook Railroad Co., 417 U.S. 703, 94 S. Ct. 2578, 41 L. Ed. 
2d 418 (1994), which in essence held that a subsequent owner of a corporation, through his 
company, cannot sue the prior owner for mismanagement when it is not claimed that the 
subsequent owner was defrauded, the theory being that the subsequent owner got exactly 
what he bargained for when he purchased the company, and that in equity he should not be 
permitted to seek additional relief that would provide him with a windfall. Id, at 710-13. 

The CIBC defendants analogize Bangor to this case, pointing out that at the time [*62] of 
the GC IPO, the ASAs and buyout agreements were a matter of public record, and so no IPO 
or post-IPO stock purchaser, and thus not GC itself on behalf of its shareholders, could have 
sued based on this transaction. Since the Estate Representative has standing only to pursue 
claims that GC had when it commenced its bankruptcy (unless otherwise authorized by the 
Bankruptcy Code), the Estate Representative cannot sue either. 

The Estate Representative's sole argument is, once again, that the Estate Representative's 
function is to pursue claims for relief for the benefit of GC's creditors, not its shareholders. 
This argument, however, misses the mark. As previously noted, even though the Estate 
Representative exists for the benefit of GC's creditors, it sues in the shoes of GC, and thus is 
powerless to  pursue relief that GC would have been unable to pursue itself prior to 
bankruptcy. The Estate Representative does not dispute that GC, as a matter of equity, 
would not have been able to sue as to the buyout of the ASA agreements, and thus the 
Estate Representative may not either. 

For these reasons, the fiduciary claims relating to the execution and termination of the ASA 
agreements [*63] will be dismissed. 

C. Statute of Limitations 

The CCC defendants, at the conclusion of their opening brief, assert that the statute of 
limitations for any breach of fiduciary duty where money damages, as opposed to equitable 
relief, is sought, is three years, and thus, because CCC was first sued on May 19, 2005, CG is 
barred from pursuing compensatory damages from CCC on any of its fiduciary duty claims 
(CCC Mem. 16.) n23 See Cooper v. Parskyl 140 F.3d 433, 440-41 (2d Cir. 1998) (HN19 
m 

+"Ordinarily, under New York law, a claim for breach of fiduciary duty would be governed by 
a three-year limitations period if the action sought monetary relief but by a six-year period i f  
the action sought equitable relief."). 

n23 CIBC makes the same argument, arguing that the complaint was untimely as to the 
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other CIBC defendants, but because the relation-back doctrine applies as to the other CIBC 
defendants, see supra Part I.B.2, that argument is without merit. 

While the Estate Representative vehemently disputes [*64] the applicability of the three- 
year statute of limitations, it cites to no case holding that the longer six-year limitations 
period applies to a breach of fiduciary duty claim seeking monetary damages. (PI. Mem. 32- 
34.) I t  does attempt to distinguish Cooper, but that case specifically noted the application of 
the three-year limitations period to "ordinary" fiduciary duty claims seeking monetary 
damages, and only applied the six-year limitations period because it construed the claim in 
that case to be more akin to a claim for breach of contract. Thus, the three-year limitations 
period is indeed applicable to any fiduciary duty claim seeking monetary damages. 

I n  addition, the Estate Representative contends that the limitations period should be 
equitably tolled, arguing, as it did with respect to the limitations period applicable to its 
avoidance claims, that the protections of statutes of limitation are unavailable to self-dealing 
fiduciaries (as defendants are alleged to be). CCC responds that equitable tolling is 
inappropriate here because the facts underlying the Estate Representative's claims should 
have been apparent to any shareholder at the time the challenged transactions [*65] were 
made. (CCC Reply 9-11.) The equitable tolling argument has more resonance here than in 
the context of the avoidance claims, where the limitations period began only when GC's 
bankruptcy began and the self-dealing fiduciaries were already out of the picture. Especially 
considering that (at least some of n24) the fiduciary duty claims seeking equitable relief are 
unquestionably timely, the Court deems it prudent to defer the question whether the facts 
and circumstances underlying the fiduciary duty claims warrant tolling to the summary 
judgment stage. 

n24 I n  its reply brief, CCC for the first time asserts that certain of the alleged breaches of 
fiduciary duty occurred outside even the six-year limitations window, thus precluding any 
claim for relief on those grounds. (CCC Reply 9-11.) The Estate Representative affirmatively 
states in its opposition memorandum that all the alleged breaches are timely under the six- 
year period. Because CCC's position shifted between its opening and reply submissions, the 
Court will defer ruling on this argument until the summary judgment stage, so that the 
Estate Representative has an opportunity to address it. I n  any event, whether any of these 
claims are untimely will ultimately depend on whether the statute of limitations should be 
tolled, an issue also best addressed on a fuller factual record. 

D. Fiduciary Status and Aiding & Abetting Liability 

Defendants next argue that they did not owe any fiduciary duty to GC, either directly or 
through the involvement of their board designees on the GC board of directors. n25 First, 
defendants point out that under New York law, "'no trust relation ordinarily exists between 
the stockholders themselves or between the stockholders and the corporation, because the 
stockholders ordinarily are strangers to the management and control of the corporation 
business and affairs."' Saqer Spuck Statewide Supply Co. Inc. v. Mever, 273 A.D.2d 745, 710 
N.Y.S.2d 429, 432-33 (3d Dep't 2000], quoting Kavanauqh v. Kavanaush Knittina Co., 226 
N.Y. 185, 194, 123 N.E. 148 (1919); see also 12B William Meade Fletcher, Fletcher 
Cyclopedia of the Law of Private Corporations 5 5811 (2005) ("A shareholder, even a 
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majority shareholder, ordinarily does not occupy a trust relation towards the other 
shareholders merely by virtue of owning stock"). Rather, a fiduciary duty exists only in those 
rare cases where a shareholder "dominate[s] and control[s] a corporation," and thus may be 
held liable "for detriment to the corporation caused [*67] by their breach of the fiduciary 
obligation arising from that relationship." Equity C o r ~ .  v. Groves, 294 N.Y. 8, 12. 60 N.E.2d 
39-(1945) (citation omitted). 

n25 CCC complains that the complaint fails to plead that defendants directly owed GC a 
fiduciary duty, separate from that owed by its board designees. (CCC Reply 7.) However, the 
complaint expressly states that "[dlirectly and through their designated members of the 
Company's board of directors, the defendants owed fiduciary duties of care and loyalty to the 
Company and its creditors." (Compl. P5.) Moreover, a direct control claim is fairly implied by 
the complaint's allegations that defendants controlled the board designees, who in turn 
controlled GC. (Id. P247-249.) 

Where a shareholder only holds a minority stake in a corporation, the plaintiff faces a heavy 
burden in proving the existence of a fiduciary duty: 

Generally, a shareholder who owns less than fifty percent of a corporation's 
outstanding stock does not, without more, become a [*68] controlling 
shareholder of that corporation with a fiduciary status, although it is possible for 
a shareholder to be subject to a fiduciary duty even though not a majority 
shareholder, provided he or she is the "controlling" shareholder. There must be 
some evidence demonstrating control, however, since the presumption is against 
it. 

128 Fletcher, supra, 3 5811. Each of the defendants argue that their minority (though 
substantial) GC stockholdings, and ability to appoint a minority of GC's board, are insufficient 
to give rise to a fiduciary duty. See, e.g., Medical Self Care v. NBC, No. 01  Civ. 4191, 2003 
Y_.y_S19ii~t14EXIS1446~C;-C-Catt*zL1S.LD~.N. Mar.+2.8.,20031- (holding, on motion for summary 
judgment, that minority shareholder who designated one member of company's board owed 
no fiduciary duty); I n  re Healthco Int'l, Inc., 203 B.R. 515, 518 (Bankr. D. Mass. 1996) 
(holding, on motion for summary judgment, that 9.96% stock ownership and abllity to 
appoint three of seven members of company's board did not establish "control" giving rise to 
fiduciary relationship). But see I n  re Tri-Star Pictures. Inc. Litig., 634 A.2d 319, 328-29 (Del. 
19931- [*69] (holding, on motion to dismiss, that minority shareholder's 36.8% stock - . . . -. - 
ownership, coupled with (1) voting agreements with other minority shareholders holding 
19.8% of stock, (2) agreements that minority shareholders would collectively designate eight 
members of company's board, and (3) evidence of company's influence over most board 
members, was sufficient to establish fiduciary relationship). 

It may be true that the bare facts that defendants were minority stockholders in GC who 
designated members of the GC board are by themselves insufficient to establish "control1' 
over GC, and thus a fiduciary relationship. However, HNZqat the pleadings stage, the Court's 



Get a Document - by Party Name - global crossing estate representative Page 30 of 34 

function is not to evaluate the specific facts alleged to determine whether they are alone 
sufficient to support judgment for the plaintiff; it is only to determine whether the complaint 
provides the defendant with fair notice of what the plaintiffs claims are, the grounds upon 
which they rely, and makes it plausible that the plaintiff will develop, through discovery, a 
factual record that could support relief. The Supreme Court in Conley v. Gibson articulated 
the standard in this way: 

HN217[~]he Federal Rules of Civil Procedure [*70] do not require a claimant to 
set out in detail the facts upon which he bases his claim. To the contrary, all the 
Rules require is "a short and plain statement of the claim" that will give the 
defendant fair notice of what the plaintiff's claim is and the grounds upon which it 
rests. . . . Such simplified 'notice pleading' is made possible by the liberal 
opportunity for discovery and the other pretrial procedures established by the 
Rules to disclose more precisely the basis of both claim and defense and to define 
more narrowly the disputed facts and issues. . . . The Federal Rules reject the 
approach that pleading is a game of skill in which one misstep by counsel may be 
decisive to the outcome and accept the principle that the purpose of pleading is 
to facilitate a proper decision on the merits. 

35. 5....U .~.SL~4.,.~Z,:48_L..7.8..8_S2 .... CtJ,.-9% Z .... LL._.._.4ddII.12dd8QOI.~-99S.7.71 (footnotes omitted); see also 
Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512-14, 122 S. Ct. 992, 152 L. Ed. 2d 1 (2002) 
( n N 2 w ~  court may dismiss a complaint only if it is clear that no relief could be granted 
under any set of facts that could be proved consistent with the allegations." (quotation 
omitted)); I n  re Global Crossins, Ltd. Sec. Litiq., 2005 U.S. Dist. LEXIS 26942, No. 02 Civ. 
910. 2005 WL 2990646, r*711 at *8 (S.D.N.Y. Nov. 7, 2005) (question is whether it is 
"plausible that plaintiff[s] could develop some set of facts that would pass muster"). 

Applied to this case, even if the Estate Representative has not pleaded specific facts sufficient 
to establish the "control" necessary for a minority shareholder to be charged with fiduciary 
obligations, it is enough that the complaint alleges that such control existed. (E.g., Compl, 
PP2 249 ) The Federal Rules afford the Estate Representative the opportunity, in discovery, 
fop a factual record demonstrating that control by producing evidence of, inter alia, 
defendants' oversight and influence over the GC board and corporate activities, direct 
involvement in corporate transactions, or pooling of voting power and/or joint action with 
other minority shareholders. After discovery is complete, defendants can then test the Estate 
Representative's evidence through a motion for summary judgment under Fe.d R,~.?.v,~.P..,,-56. 

The same does not apply, however, to the Estate Representative's claim that defendants 
owed a fiduciary duty to GC due to the participation of their designees on GC's board, 
on [*72] the theory that the designees were acting as their agents. The complaint alleges 
that defendants can be held responsible for their designees' breaches of fiduciary duty 
because defendants "controlled" (id. P248) their designees because the designees' violation 
of their fiduciary duties was done at defendants' "direction and for their benefit" (id. P254). 
Based on these allegations, the complaint charges that defendants, under the traditional 
agency principle of respondeat superior, n26 are liable for the acts of the board designees, 
because when the actions were taken, the designees were acting within the scope of their 
employment or were otherwise subject to defendants' direction and control. See I n  re Global 
Crossing Se.ecC~..-L_i t.ig,S2~Q55U~SS.S~~t.LEXIISS26~9~2LLN~o.OO22~y_v._v991 0,200 5 W I.. -2 99 064 6, at *5 
[S.D.N.Y. Nov. 7, 2005) (respondeat superior liability requires that primarily liable employee 
was acting within scope of employment); I n  re Global cross in^, Ltd., 2005 U.S. Dist. LEXIS 
16232, No. 02-Civ. 910,-2005-WL 1907005, at *9 (S,D.N.Y. Aug,_8,.2.005) (when determining 
agency, control is the determinative issue). 
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n26 Although the complaint does not specifically invoke the law of agency or respondeat 
superior, that is implied by the complaint. To the extent that these allegations can be viewed 
as charging defendants with aiding and abetting their designees in the designees' breaches of 
fiduciary duty, the Court addresses such claims infra. 

The courts that have addressed the application of respondeat superior liability in this context, 
save for one, have rejected it. See Medical Self Care v. NBC, 2003 U.S. Dist. LEXIS 4666, No. 
01 Civ. 4191, 2-003 WL 1622181,mat*7__~S_ID1N~M~j~.-28, 2003) (California law); CCBN.com, - -- 

Inc. v. Thomson Financial, Inc., 270 F. Supp. 2d 146 (D. Mass. 2001) (Delaware law); U.S. 
Airwavs Group. Inc. v. British Airways PLC, 989 F.  sup^. 482, 494 (S.D.N.Y. 1997) (Delaware 
law); Sm-ee~s~r?_Ra.d&-C_~r~2-bJ~Le_r_nati~na_LJeer!~ent .l996.De!..Ch-.LefXIS- l . O L c i ~  A,-rlJ~s, 
15130, 14992, 1996 WL 483086 @el. Ch., Aua. 20, 1996) (Delaware law). But see 
Papercraft Corp., 165 B.R. 980, 991 (Bankr. W.D. Pa. 1994) (under Pennsylvania law, 
applying respondeat superior liability to hold shareholder owed fiduciary duty to corporation), 
vacated on other grounds, 187 B.R. 486 (Bankr. W.D.Pa. 19951, rev'd on other grounds, 211 
B.R. 813 (W.D. Pa. 1997). No court applying New York law has addressed this precise issue. 

I n  US.  Airways, the court noted that applying respondeat superior liability in this context 
"would completely undermine Delaware [*74] corporate law, which limits such fiduciary 
duty to majority and controlling shareholders." US.  Airways, 989 F. Suwp. at 494. Moreover, 
the court agreed with the court in Emerson that HN23v"[t]he notion that a stockholder could 
become a fiduciary by attribution (analogous to the result under the tort law doctrine of 
respondeat superior) would work an unprecedented, revolutionary change in [Delaware] law, 
and would give investors in a corporation reason for second thoughts about seeking 
representation on the corporation's board of directors." Id., quoting Emerson, 1996 Del. Ch. 
LEXIS 100, 1996 WL 483086 at  *20 n.18. 

While it is a plausible argument that, at least under certain circumstances, a fiduciary duty 
can be imputed to a sharehokkr based on the participation of its designee on the board of a 
corporation, the Court is hesitant to adopt such a novel and expansive conception of New 
York fiduciary duty law, especially where the majority of courts to address the issue have 
rejected it, and where the only courts to address the policy implications of such an expansion 
urge caution. Cf. H.L. Hayden Co. v. Siemens Med. Sys., Inc., 879 F.2d 1005, 1025 (2d Cir. 
1989) [*75] (rejecting novel claim under New York law where not grounded in any New 
York case and where recognizing claim could have negative policy consequences, stating "it is 
not the role of a federal court ruling in diversity to undertake such an expansion of New York 
law"); Howse-v, Zimmer Mfg,-.Corn-Inc,, 75Z F.2d-448, 45JJlst Cir. 19851 (noting "in diversity 
cases the federal courts do not undertake to restructure state law"). 

However, that does not mean that the direction or control that defendants are alleged to 
have exercised as to the board designees are irrelevant to this case. First, HNa4Tdefendants' 
control or influence over the board designees may serve as evidence of their control over GC 
itself. See I n  re Tyi-Star Pictures, Inc. Litig., 6-34-A.2d 31-9d-33281299CDel_I.-J-993) (holding 
minority shareholder controlled corporation where, inter alia, shareholder designated and had 
influence over board members). Second, H N 2 q ~ e ~  York law recognizes that a third party 
may be held liable as a principal for a fiduciary's breach of its duties under an "aiding and 
abetting" or "participation" theory. See S-&.K S-ales-v.-Nike,-Inc., 816 F.2d 843,847-48 (2d 
Cir. 1987) [*76] (participation); Moll v. U.S. Life Title Ins. Co., 65-4-F. SUD?. 1012, 1030 
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(S.D.N.Y. 1987) (aiding and abetting); see also, e.g., CCBN, 270 F. Sum. 2d at 152 
(rejecting respondeat superior claim but acknowledging potential aiding-and-abetting claim). 
Such theories are potentially viable in this case, where the complaint is rife with allegations 
that defendants induced, directed, and/or actively participated in the alleged breaches by the 
board designees, and indeed the complaint does assert an aiding and abetting claim. (Compl. 
P281; PI. Mem.) 

As to the aiding and abetting claim, defendants argue that the complaint fails to allege that 
they had actual knowledge of the alleged breaches, a necessary element of an aiding-and- 
abetting claim. The Court agrees with the Estate Representative that knowledge is fairly 
implied by the nature of conduct alleged -- self-dealing transactions and insider trading 
directly benefitting defendants -- and by the complaint's express allegation that the 
designees' breaches were done at defendants' behest. (Compl. PP248, 254.) While the 
evidence may ultimately not bear out the claim of actual knowledge, the Estate 
Representative I*77] has satisfied its pleading burden. n27 

n27 The ULLICO defendants additionally argue that its designee, Mlchael Steed, breached no 
fiduciary duty to GC, relying primarily on the fact that the complaint alleges that Steed did 
not attend the board meetings at which the challenged transactions were approved, nor did 
he vote by proxy. (ULLICO Mem. 20-25.) Of course, if the evidence ultimately shows that 
Steed did not breach a duty to GC, because he had no involvement with the challenged 
transactions (voting or otherwise), the ULLICO defendants cannot be held liable on an aiding 
and abetting theory. Whether there is such a failure of evidence, however, is a question to be 
addressed at the summary judgement stage. See FDIC v. Bober, 2000 U.S. Dist. LEXIS 2147. 
NosJ-95-Ci~l.~5529-b-ZZ8~O_oWLL.223 527t-aPJmLS-cDLN-.X-Mar,+ 1.2000)- ("The issue of who bears 
more or less responsibility for the alleged improper transactions will get sorted out as the 
case moves through discovery and closer to trial."). 

Finally, the CIBC defendants assert [*78] in a supplemental memorandum that a recent 
decision by the Court, I n  re Global Crossins, Ltd. Sec. Litis., 2006 U.S. Dist. LEXIS 39030, 
N O . - Q ~ C ~ . ~ . ~ ~ ~ Q , _ ~ Q O ~ ~  WL 1628469 (S,D.N,Y, June-l13-,-20O~6)., provides an additional reason 
to dismiss such a theory. I n  that case, the Court held that settlements struck with the 
defendants' board designees freed the defendants from liability, to the extent such liability 
was imputed based on the designees' conduct. As the Estate Representative notes in its 
responsive memorandum, the Court's ruling was based on federal law, not the law of New 
York. Because the Court rejects the respondeat superior theory of liability advanced in the 
complaint on other grounds, it need not address the application of the Global Crossing 
reasoning to this case. 

E. GC's Bylaws 

I n  passing, defendants argue that a provision in GC's corporate charter precludes all of the 
fiduciary duty claims. The Court disagrees. The provision in question states that: 

Each Shareholder and the Company agree to waive any claim or right of action 
he or it may at any time have, whether individually or in the right of the 
Company, against any Director, Officer, or member of a committee [*79] duly 
constituted under Bye-Law 99 on account of any action taken by such Director, 
Officer or member of a committee to take any action in the performance of his 
duties with or for the Company; PROVIDED HOWEVER that such waiver shall not 
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apply to any claims or rights of actions arising out of the fraud of such Director 
[or] Officer or to recover any gain, personal profit or advantage to which such 
Director [or] Officer is not legally entitled. 

(Rodriguez Aff., Ex.6 P144.) Having rejected the Estate Representative's respondeat superior 
claims, this provision would appear to no longer be applicable to this action, since by its very 
terms it applies only to claims "against any Director, Officer, or member of a committee duly 
constituted under Bye-Law 99," and not shareholders such as defendants. I n  any event, it is 
unclear that the exception to the waiver provision regarding actions to "recover any gain, 
personal profit or advantage" should be interpreted so narrowly as to distinguish between 
actions, such as this one, in which it is alleged that a corporate director appropriated 
property and funneled them to a third party (which under a narrow view of the provision are 
waived), [*SO] and those where it is alleged that the employer appropriated property for 
himself (which are not). For these reasons, the Court rejects any argument that the waiver 
provision requires dismissal of the fiduciary duty claims. 

111. Count IV: Corporate Waste under NYBCL 5 720 

The CIBC defendants, in a footnote, argue that Count 4, which among other things charges 
defendants with liability under N.Y. Bus. Corp. L. 6 720 for corporate waste committed by the 
board designees, can only be asserted against the designees themselves and therefore 
should be dismissed. (CIBC Mem. 38 n.14.) The Estate Representative, also in a footnote, 
vehemently rejects this argument. (PI. Mem. 23 n.23.) The Court will not address these 
arguments at this stage of the proceedings. Cf. Diesel v. Town of Lewisboro, 232 F.3d 92, 
110 (2d Cir. 2000) ("We do not consider an argument mentioned only in a footnote to be 
adequately raised or preserved for appellate review," quoting United States v. Restre~o, 986 
F.2d 146zJ 1463 (2d Cir. 1993). 

IV. Count VI: Forfeiture OF Compensation 

I n  Count 6, the complaint alleges [*81] that because of defendants' breaches of fiduciary 
duty they "are required to forfeit all compensation, including investment opportunities and 
the value of opportunities to  sell Global Crossing stock, which each defendant received after 
the first date upon which it or its designees breached their fiduciary duties or aided and 
abetted in the breach of fiduciary duties to Global Crossing." (Compl. P281.) I n  its opening 
memorandum, CCC argues that a forfeiture of compensation claim is appropriate only in the 
case of an employee who acts adversely to his employer's interests, and not in the context of 
an outside shareholder alleged to have breached (or to have aided and abetted a breach) a 
fiduciary duty to a corporation. (CCC Mem. 10.) See, e.g,, Phansalkar v. Andersen Weinroth 
& Co., La-P.,-344 L 3 d  184,-200 [&!.Cjr, 2.0031 (permitting forfeiture of compensation remedy 
in employee/employer context); Desicln Strateaies, Inc. v. Davis, 384 F. SUPD. 2d 649, 661 
(S.D.N.Y. 2005). The Estate Representative fails to address this argument entirely, and the 
Court will therefore deem the request for forfeiture of compensation waived. Of course, this 
holding may ultimately [*82] be of little consequence considering that the forfeiture of 
compensation remedy substantially, if not entirely, overlaps with the other equitable 
remedies sought under the breach of fiduciary duty counts. 

CONCLUSION 

For the foregoing reasons, defendant's motions to dismiss are denied in part and granted in 
part. Specifically, Count I is dimissed as untimely with respect to CCC, and with respect to 
the ULLICO defendants to the extent Count I relates to the US West merger and tender offer 
or the April 2000 secondary offering. Count I is also dismissed to the extent it attempts to 
avoid transfers of stock and opportunities to sell stock. Counts I -VI I  are dismissed to the 
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extent they assert claims based on duties owed to GT Parent, and to the extent they assert 
fiduciary duty claims relating to the execution and termination of the ASA agreements. 
Finally, the forfeiture of compensation claim in Count V I  is dismissed. The motions to dismiss 
are denied in all other respects. The Clerk of Court is Respectfully directed to close 
defendants' motions (Dkt. Nos. 25, 68, 72) on all internal reports. 

SO ORDERED. 

Dated: New York, New York 

August 3, 2006 

GERARD E. LYNCH 

United States [*83] District Judge 
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